EMAIL RECEIVED 4-3-09



From: Johnson, Bonnie J. [mailto:bjjohnson@integratelecom.com] 
Sent: Friday, April 03, 2009 1:54 PM
To: Cmp, Escalation; 'brenda_bloemke@cable.comcast.com'; 'Cox, Rod'; 'jim.hickle@velocitytelephone.com'; 'julia.redman-carter@paetec.com'; 'allendm@att.com'; 'mmulkey@jagcom.net'; 'shelly.pedersen@twtelecom.com'
Cc: Isaacs, Kimberly D.; Lybarger, Dildine; Coyne, Mark; 'cmpesc@qwest.com'; Johnson, Bonnie J.
Subject: RE: Qwest Binding Response to Integra and affiliates ("Integra") Escalation PC082808-1IGX Denied 
I am attaching Integra’s position statement. 

Bonnie J. Johnson | Director Carrier Relations

| direct 763.745.8464 | fax 763.745.8459 | 
6160 Golden Hills Drive

Golden Valley, MN  55416-1020

bjjohnson@integratelecom.com


From: Cmp, Escalation [mailto:cmpesc2@qwest.com] 
Sent: Friday, March 27, 2009 5:21 PM
To: Johnson, Bonnie J.; 'brenda_bloemke@cable.comcast.com'; 'Cox, Rod'; 'jim.hickle@velocitytelephone.com'; 'julia.redman-carter@paetec.com'; 'allendm@att.com'; 'mmulkey@jagcom.net'; 'shelly.pedersen@twtelecom.com'
Cc: Isaacs, Kimberly D.; Lybarger, Dildine; Coyne, Mark; 'cmpesc@qwest.com'
Subject: Qwest Binding Response to Integra and affiliates ("Integra") Escalation PC082808-1IGX Denied 
Attached is the Qwest binding response to the escalation of PC082808-1IGXES Denied which was submitted March 20, 2009 and acknowledged by Qwest on March 23, 2009. 
Please contact me with any questions.
Thank you,
Susan Lorence
CMP Project Manager
402 422-4999


From: Johnson, Bonnie J. [mailto:bjjohnson@integratelecom.com] 
Sent: Friday, March 20, 2009 4:54 PM
To: 'cmpesc@qwest.com'
Cc: Johnson, Bonnie J.; Isaacs, Kimberly D.
Subject: Integra and affiliates ("Integra") Escalation PC082808-1IGX Denied 
Enclosed is Integra’s escalation regarding Qwest’s denial of PC082808-1IGX.

Bonnie 

Bonnie J. Johnson | Director Carrier Relations

| direct 763.745.8464 | fax 763.745.8459 | 
6160 Golden Hills Drive

Golden Valley, MN  55416-1020

bjjohnson@integratelecom.com
ASSOCIATED WORD DOC

Escalation #45 Re. CR # PC082808-1IGXES  – Position of Integra and its Affiliates

To:  

Qwest CMP
From:

Integra and its Affiliates
Date:

April 3, 2009

Subject:
Position Statement, CR #PC082808-1IGXES
Integra and its affiliated entities (“Integra”) provide this response in reply to Qwest’s 

March 27, 2009 Binding Response in which Qwest denies Integra’s CMP Escalation (Escalation #45) regarding Change Request (CR) PC082808-1IGXES, entitled “Design, Provision, Test and Repair Unbundled Loops to the Requirements requested by CLEC, including NCI/SECNCI Code Industry Standards” [Integra’s “Provision Loops Per Request CR”].  CLECs joining the escalation include Comcast, TDS Metrocom, Velocity Telephone, McLeodUSA Telecommunications Services, Inc. (d/b/a) PAETEC Business Services, AT&T, Jaguar Communications, and tw telecom inc. (“Joining CLECs”).  Given that Qwest leaves much of the escalation unanswered (as discussed below), Integra incorporates by reference into this Position Statement its Escalation #45, as well as Escalation #44 relating to its CR PC020409-1EX (“Integra’s Facilities Assignment USOC CR”).
Cooperative Testing Myth

Qwest has tied any resolution of the issues (including repairs months or even years after installation) to its insistence on cooperative testing for every single xDSL capable loop installation (even when CLECs have a contractual right to basic installations at Commission-approved rates).  Any suggestion that CLECs, and Integra “specifically,” will not work and test cooperatively with Qwest because they disagree with Qwest’s position is a myth.  Integra has made it clear that it is fully willing to participate in joint testing when joint testing is actually needed (as opposed to 100% of installations).  Of course Integra disagrees with Qwest’s unyielding position that CLECs must conduct unnecessary testing and work in an inefficient manner.  (See “Ongoing Economic Consequences to CLECs,” Escalation #45, pp. 17-20.)
Qwest incorrectly claims that cooperative testing was “requested in the original CR.”  (Qwest Binding Response, ¶7) and apparently relies upon the word “test” in the CR’s title as its basis for this erroneous claim (id. ¶2, placing the word “test” in bold and indicating emphasis was added).  The title not only cannot in fairness be read in that manner [see, e.g., use of “test” in 47 CFR §51.319(a)(1)(iii)(C)], but also Integra has expressly explained to Qwest on several occasions that Integra did not, and is not, requesting new or cooperative testing.  (See, e.g., Integra’s February 4, 2009 CMP comments as to this CR, pp. 1-2.)  The fact that Qwest continues to represent that Integra requested cooperative testing when it knows otherwise does not further resolution of the issues.  As Integra has repeatedly explained, as to installations, Integra will hook up and then conduct its own testing, just as Qwest said it hooks up and tests for itself.  (See Escalation #45, p. 17.)  As to repairs (whether immediately after installation or later), Integra is not requesting additional testing; it is only requesting that if testing is needed it be performed per the appropriate performance parameters for that loop type consistent with industry standards (including those relating to NCI codes).

NCI Codes
Whereas the “N” in the NC code LX-N indicates for example that the loop is non-loaded, the NCI code specifies which type of xDSL service the non-loaded loop needs to be capable of carrying.  The Telcordia Common Language NC/NCI Dictionary provides the NCI codes to the industry, such as 02QB9.00A for ADSL, 02QB9.00H for HDSL, 02QB9.00E for HDSL2, etc.  To the extent that Qwest has not implemented these codes, it needs to do so.  

There is a separate chart of NC/NCI codes in the Dictionary for DS1 Capable Loops (e.g., NC HC and NCI 04QB9.11 04DU9.BN).  Qwest asserts in its Binding Response that the NC/NCI codes for DS1 Capable Loops are the same for CLEC and Qwest retail orders.  That just means that, if a CLEC desires a DS1 Capable Loop, it should use the correct NC/NCI codes and Qwest will comply with those codes.  (See Escalation #45, p. 12.)  It does not address why Qwest has implemented NCI codes for DS1 capable loops but not, for example, HDSL2 (another product long available to CLECs under ICAs and SGATs).  Qwest relies upon its technical publication 77384, which provides on page 1-1 that an HDSL compatible loop conforms to the industry standard ANSI T1E1, Technical Report Number 28.  (See Escalation #45, p. 4.)  Its technical publication does not state, as suggested by Qwest’s argument, that Qwest only needs to comply with ANSI standards for HDSL compatible loop if it complies with them for its retail customers.

Qwest’s obligation to comply with industry standards is a separate obligation, in addition to its obligation not to discriminate.  For example, the Qwest-Eschelon ICAs in Minnesota, Oregon, Utah, and Washington, and the Qwest-Integra ICA in Minnesota specifically state in Section 12.4.3.5:  “Qwest Maintenance and Repair and routine test parameters and levels will be in compliance with Qwest’s Technical Publications, which will be consistent with Telcordia's General Requirement Standards for Network Elements, Operations, Administration, Maintenance and Reliability and/or the applicable ANSI standard.”  (See Escalation #45, pp. 4, 7 & 11.)  Consistent with the position taken by Qwest in its Binding Response that ICA issues are not appropriate for CMP, Integra and Eschelon have previously raised the ICA provisions with Qwest’s legal and ICA teams (as well as Qwest’s service management team and executives).  Those teams at Qwest, however, have also failed to respond to this specifically identified ICA provision.  Integra will raise the ICA provisions with those Qwest teams once again.  Irrespective of any ICA language, Qwest has not explained its position that Qwest need not comply with industry standards for NCI codes, even though its own documentation (quoted below) recognizes their significant function.
Any inefficiencies or need for additional repairs (and associated dispatch or headcount) is caused by Qwest’s flawed policies, processes, and products that Qwest has chosen to design in a manner that ignore industry standards regarding NCI codes.  By using NCI codes appropriately and fixing Qwest’s facility assignment system, unnecessary repairs, which are caused by Qwest, would be minimized or eliminated.  (See, e.g., Escalation #45, pp. 19-20.)  Qwest needs to modify its documentation, policies, processes, and products to bring them into compliance with industry standards and the law.  Qwest’s non-compliance with industry standards is particularly problematic given that Qwest’s own documentation, while internally inconsistent, at least recognizes that there are industry standards for both NC and NCI codes and sometimes acknowledges the purpose of those standards.  For example, Qwest’s documentation states:
“NC/NCI (Network Channel/Network Channel Interface Codes are used to determine the specifications of the facility you are ordering. Each unique combination sends a different set of instructions to Qwest technicians.”  (See Qwest Unbundled Loop PCAT, under the heading “Facility Specification” (emphasis added) at http://www.qwest.com/wholesale/pcat/unloop.html)
“This unbundled offering is a metallic, wire cable pair with no Load Coils, and some limited length of Bridged Taps, depending on the Network Channel/Network Channel Interface (NC/NCI™) codes specified by you.”  (See Qwest 2-Wire or 4-Wire Non-Loaded Unbundled Loop PCAT, under the heading “Product Description” (emphasis added) at http://www.qwest.com/wholesale/pcat/unloop24wirenonload.html)
“Some services may require Qwest to condition facilities, i.e. Load Coils and Interfering Bridged Tap Removal, in order to provision the type of service you requested. (Interfering Bridged Tap is any amount of Bridged Tap that would cause loss at the end-user location to exceed the amount of loss allowable by the ANSI Standards). . . .  Qwest will remove Load Coils and/or interfering Bridged Tap for 2-Wire and 4-Wire Non-Loaded Loops, ADSL Compatible Loops, ISDN BRI Capable Loops and xDSL-I Capable Loops. Interfering Bridged Tap that doesn’t interfere with the services specified in the NC/NCI code combination will not be removed.”  Qwest document available by download via a link on Qwest Unbundled Loop PCAT, under the heading “Unbundled Local Loop Conditioning” (emphasis added) at http://www.qwest.com/wholesale/downloads/2005/050314/UnbundledLocalLoop-Line_Conditioning_3-14-05.doc
See also discussion of Qwest technical publication, Escalation #45, pp. 12-13. 

Therefore, it is not as though Qwest was unaware of these industry standards or the intended purpose of the industry NCI codes.  CLECs should not suffer the consequences of Qwest’s choice to ignore those codes when developing its products and processes or costs, if any, to correct the problems resulting from that choice.
Introduction to Next Sections

Regarding the process that CLECs use today to obtain xDSL capable loops (per which Integra, e.g., already places the NC/NCI codes on orders, to the extent Qwest recognizes the industry codes), there are two primary flaws in Qwest’s processes that Qwest needs to address, neither of which requires cooperative testing for every installation to resolve: (1) Qwest policy of restricting testing to voice transmission levels and conducting repairs without regard to the industry NCI codes; and (2) facilities assignment without regard to industry NCI codes.  A simple request to receive the product ordered does not equate to an unreasonable request for an impossible guarantee, as Qwest claims.  Qwest’s Binding Response is particularly non-responsive regarding significant aspects of these issues raised by Integra in its escalation.
Qwest Policy of Restricting Testing to Voice Transmission Levels and Conducting Repairs Without Regard to Industry NCI Codes
Integra continues to ask that Qwest modify its policy and train its personnel so that, when Qwest’s existing/normal maintenance and repair procedures are used, Qwest does not restrict repair activity that requires testing if any (immediately after installation or later) to testing at voice analog transmission levels.  Instead, Qwest will use the appropriate testing parameters for that loop type (consistent with its obligation to comply with industry standards).  Because CLECs may (and Integra already does) indicate the type of loop (e.g., HDSL2) in the existing remarks field when submitting a trouble report, Qwest repair personnel have that information available to them at the time of the repair (even if Qwest has not implemented, and until Qwest implements, appropriate use of industry NCI codes).  When working service is disrupted after a Qwest maintenance event, for example, Qwest will restore the service so it once again works at an acceptable level within industry standards for that loop type (consistent with industry NC and NCI codes).
Section 47 CFR §51.319(a)(1)(iii)(C) provides (with emphasis added):  “Insofar as it is technically feasible, the incumbent LEC shall test and report troubles for all the features, functions and capabilities of conditioned copper lines, and may not restrict its testing to voice transmission only.”  (See Escalation #45, pp. 3, 4, 6, 10, 18, & 20.)
A policy change (with associated direction to and training of Qwest personnel) is required, as Qwest admits that its current policy is not to restore service:
“[T]urning to the maintenance issue, once an xDSL loop has been provisioned, if Integra has been able to put HDSL on the loop, Qwest has no obligation to repair it to the standard that HDSL will continue to work.”  See Qwest Corporate Counsel April 1, 2009 letter to Integra.
 “Qwest disagrees with the claim that it has an obligation to provide an HDSL Capable Loop.”  See Qwest March 13, 2009 Denial of Integra’s CMP Escalation re. CR PC020409-1EX; see also Qwest March 27, 2009 Denial (Binding Response) of escalation of this CR, p. 2 (“absent the obligation to provide an HDSL Capable Loop”). 
Qwest Facilities Assignment for CLECs Without Regard to Industry NCI Codes 
When CLECs order xDSL capable loops, Qwest does not assign the best (most qualified) loop for the type of loop ordered.  In fact, Qwest previously directed Integra to order an ADSL loop when Integra desires working HDSL2 service (see Escalation #45, p.5), even though Qwest has since admitted that its earlier direction would create spectrum management issues (see 3/26/09 loop qualification ad hoc call minutes).  Qwest is obligated by industry standards and in many cases by contract to comply with both the NC and NCI codes, but Qwest admits it does not comply with the NCI codes (see below). The solution to this problem does not require any additional testing at installation.  As Qwest admits, for Qwest’s retail DS1 service (which Qwest has admitted may be delivered using HDSL2 technology, see RVP email), Qwest assigns the “best loop” (Qwest Binding Response, Escalation #44, ¶5, p. 1), even though “Qwest does not perform this function [additional testing] for its own retail DS-1 provisioning processes” (both Qwest Binding Responses, ¶7, p. 2, first bullet point).  This shows it is technically feasible to assign the most qualified loop without additional testing at installation in every case.  Further evidence of this is found in Qwest’s retail ordering process documentation in Qwest’s Resale Product Database (RPD), which states, about T-1 level service delivered using HDSL2 technology:

The “PTW FID [Field Identifier] is an internal process that is used to provision a 4-wire loop facility as 2-wire using HDSL2 technology.  This is transparent to the customer base because the facility is handed off as a 4-wire interface at the customer premises.  In an effort to ensure all DSS facility orders carry the PTW FID, it will be added to the T-1 based products service orders via the MAGIC system (OR or WA only).  For all other states, the process is manual.”  (See Escalation #45, p. 16.  Qwest failed to address this point in its Binding Response.)

Qwest points out that the other product (DS1 capable loop) is more expensive, apparently suggesting that, to get more, you have to pay more.  But, for DS1 capable loops, Qwest provides equipment that, with xDSL capable loops, CLECs provide.  (See Escalation #45, p. 13.)  Qwest is the party that sought each of the rates for each of the installation options, during a time period when xDSL capable loops were also available to CLECs per the law, many ICAs, and industry standards.  Via Qwest’s own pricing proposal, the installation options (including basic) apply to xDSL capable loops.  State commissions have approved basic installation rates applicable to all types of xDSL capable loops.  Integra disagrees that Qwest incurs additional costs.  With xDSL, Integra not only provides the equipment at both ends, but also Integra then performs the testing that Qwest performs for itself when it provides the equipment.  If Qwest is claiming it made a pricing error, however, its remedy is not to deny service to which CLECs are entitled but to seek cost relief from the state commissions.

Qwest’s statement also demonstrates the usefulness of the NCI codes, which Qwest complies with for retail DS1 service (Qwest Binding Response, ¶6, p. 2) but does not comply with for xDSL capable loops (see below).  Although Qwest refers to only its retail DS1 service (and presumably DS1 capable loops) as a “DS1 service” (id.), which is also sometimes referred to as “T1” service, HDSL/HDSL2 capable loops also must be capable of carrying DS1 or T1 level services.  (See, e.g., Qwest-Integra & Eschelon Minnesota ICAs, §4.0, HDSL2.)  Qwest admits, however, that it has built its Qwest documentation for unbundled 2 wire non-loaded loops so there is not even any expectation that it will meet these digital levels:
"According to Qwest documentation, the Unbundled 2 Wire Non-Loaded service is not expected to meet T1 or HDSL2 transmission parameters.”  See Qwest’s Regional Vice President (RVP) June 5, 2008 email to Integra.
In CMP, Qwest said that implementing a Universal Service Ordering Code (USOC) (i.e., a non-testing solution) would improve its facilities assignment process for HDSL but has since refused to take this step toward correcting its facilities assignment process.  If Qwest’s statements in CMP were valid, implementing the USOC for HDSL now would not only improve its process but also provide additional information, experience, and learning that could then be applied when addressing the issues as to other products.  Given that Qwest had said during the January 21, 2009 monthly CMP call that it could complete the USOC implementation by mid-April of 2009, it would be a relatively minimal effort on Qwest’s part to implement the USOC to demonstrate that Qwest is willing to work with CLECs to attempt to start addressing these serious operational issues.  Nonetheless, Qwest has refused to proceed with that step.  This is true, even though Qwest admits it does not comply with the NCI codes, and that its failure to use the NCI codes is a cause of problems described by Integra:
“[I]f Qwest rearranges facilities in the field, we will maintain the class of service that was ordered and maintained in Qwest inventory records, i.e. LX-N 2 Wire Non-Loaded Loop.[*]  This might explain why Integra may have had a particular circuit working as an ‘HDSL2’ circuit in the past that no longer works today, and Qwest is testing the circuit as ‘good to the demark’ at 1000 HZ.”  See Qwest’s RVP June 5, 2008 email to Integra.
*As indicated above and in Escalation #45, p. 12, whereas the “N” in the NC code LX-N indicates for example that the loop is non-loaded, the NCI code specifies which type of xDSL service the non-loaded loop needs to be capable of carrying.  Therefore, this is an admission by Qwest that it does not provision or maintain the type of service ordered using the NCI code, though required by industry standards and many contracts to do so.

Similarly, Qwest admits in its CMP Denial of the CR that, for “Unbundled Loop LX-N Network Channel (NC) codes,” Qwest treats the NCI codes as “informational only.”  [This is inconsistent with its own technical publication, as well as industry standards.  See Escalation #45, pp. 12-13.]

A Simple Request to Receive the Product Ordered Does Not Equate to an Unreasonable Request for an Impossible Guarantee, as Qwest Claims
Integra is not seeking a guarantee that every xDSL capable loop can carry the specific xDSL loop type ordered by a CLEC (e.g., HDSL), as Qwest alleges in both Binding Responses.  (See Escalation #45, pp. 13 & 20.)  First, CLECs perform loop pre-qualification to determine whether, according to Qwest’s records, loops exist that should be capable of transmitting the applicable xDSL signal.  Integra uses the loop qualification tools, so it has already done the work to know which qualified facilities are identified as available when Integra submits its request.  (See Escalation #45, p. 14.)  Second, if Qwest uses both the NC and NCI codes appropriately, the requested loop will not have to support every type of digital signal but only the one requested by the CLEC.  In its Binding Response, ¶3, Qwest states that “some but not all xDSL loops are able to transmit HDSL.”  When a CLEC via the NC/NCI codes specifies HDSL, the NCI codes allow Qwest to sort out those xDSL loops and, of all the xDSL capable loops, assign one of the ones that is capable of transmitting HDSL.

In the extreme sense that Qwest is currently using the term “guarantee,” Qwest does not “guarantee” that a voice-grade analog loop will work either.  Rather, Qwest must provision the loop to the applicable standards.  (If the loop then does not work even though it should, the loop is repaired or replaced.)  Here, Integra is asking for the same thing (provisioning the products ordered to the applicable standards), and the products happen to be types of xDSL capable loops.  Regarding facilities assignment, Integra is asking for a chance – the same chance Qwest provides to itself and its retail customers – to be assigned the best (most qualified) loop available for the type of facility ordered by CLEC.

This is different from Qwest’s current practice, which Qwest claims uses the same loop selection process for one type of loop (retail ADSL – which Qwest has grandparented and said there is no certainty of it even being a feasible product, Escalation #45, pp. 14-15), regardless of the type of loop ordered (e.g., HDSL), and which Qwest admits, in Binding Response #44, ¶5, is “quite different” from a process that “picks the best loop” (though the fact that Qwest can pick the best loop for another product establishes that it can be done).  Also, although Qwest claims to use the retail ADSL digital product selection process for HDSL digital capable loops, Qwest’s admission (see above) that it restricts testing of 2/4 wire non-loaded loops to analog (1004 Hz) levels indicates that the loop selection process for CLECs is inferior to the selection process for retail ADSL (even assuming it were appropriate to use an assignment process for one loop type for all other loops types, though the industry standards assign them each a unique NCI/NCI code combination).  Regarding ADSL when a CLEC requests ADSL, Qwest must meet applicable industry standards and contractual obligations, regardless of what it said in its unilateral notices (to which Integra objected).  That does not mean that Qwest can require use of ADSL when a CLEC requests HDSL.
The chance that the loop will work as intended and per applicable standards should not be reduced because a CLEC exercises it right to order an xDSL capable loop and use its own equipment instead of a different digital product to which it is also entitled (DSL capable loop).  The FCC found that CLECs are impaired without access to both “high-capacity lines” and “xDSL-capable loops.”  (TRO ¶¶ 23 & 642; see Escalation #45, pp. 8-9.)  Qwest cannot make an unreliable ADSL product or DS1 capable loops the only vehicles for obtaining T1 or HDSL2 transmission parameters.  The Qwest RVP June 2008 email (see above and Escalation #45, p. 5) and Qwest’s Binding Response at ¶ 6, however, confirm that this is precisely how Qwest has chosen to design its products and processes.  Therefore, Qwest needs to modify those products and processes.
As illustrated by the example in Escalation #45 in which a pizza with no onions was requested by a customer with an onion allergy but a pizza with onions was delivered, it is a completely unsatisfactory result for Qwest to provide a response that is the equivalent of saying, “hey, we delivered a pizza.”  The customer did not receive the product ordered and, as a result, the customer is harmed.
Qwest Non-Responsiveness Generally
In its Binding Response, Qwest once again fails to respond to specific points raised by Integra.  On page 3 of Escalation #45, Integra said:  “In the discussions and written materials related to Integra’s Change Request, Integra provided detailed information, including citations to the law, Statements of Generally Available Terms (“SGATs”), and ICAs, to Qwest.  Qwest’s brief Response is particularly non-responsive and inadequate.  It becomes clear, upon reading it, that Qwest does not reply to a single one of these citations (and provides none of its own) because Qwest has no legitimate basis for its position.”  Qwest’s Binding Response confirms that Qwest has no legitimate basis for its position.

In Escalation #45 on March 20, 2009, Integra addressed points raised by Qwest in its March 13, 2009 Denial of Escalation #44 relating to CR PC020409-1EX (“Integra’s Facilities Assignment USOC CR”).  Although Integra took the time and resources to specifically address in its escalation each point in an attempt to clarify and resolve these issues, Qwest ignores the detailed information provided by Integra.  Instead, Qwest simply repeats the same information (often word-for-word) on March 27, 2009, as if Integra had not already replied to each of those points on March 20th, as follows:

	Qwest 3/27/09 Denial Escalation #45
	Qwest 3/13/09 Denial Escalation #44

	¶3, p. 1 
	¶6, p. 2 (word-for-word)

	¶4, p. 1 
	¶7,p. 2 (similar portions re. complete/ partial solution & CMP discussions)

	¶6, p. 2, first sentence only
	¶4, p. 1 (word-for-word)

	¶6, p. 2, remainder of paragraph
	¶5, pp. 1-2 (virtually word-for-word)

	¶7, p. 2  including bullet points
	¶7, p. 2 (word-for-word, except first sentence)

	¶8, p. 2
	¶8, p. 2 (virtually word-for-word)


The problem this creates, in terms of resolving these issues (as well as Qwest’s CMP obligation to provide a response), is that Qwest’s Binding Response completely fails to address Integra’s March 20, 2009 bases for escalation of these issues.  This negates Qwest’s claim that it is attempting to “move forward via CMP.”
Qwest Non-Responsiveness to Citations to SGATs, ICAs, and Law, and

Qwest Position Regarding the Scope of CMP
Integra said, in its Escalation #45, p. 3:  “Because Qwest’s Response hinges on whether it has any ‘obligation’ in this regard, a discussion of Qwest’s legal and contractual obligations is unavoidable in this Escalation.  Although Qwest said in the March 18, 2009 CMP meeting that it did not respond regarding 47 CFR §51.319(a)(1)(iii)(C) because that is ‘legal,’ the argument Qwest is making about its alleged lack of any legal or contractual obligation is a legal argument.  Omitting citations and not responding to them does not make the argument non-legal; it only makes it unsupported.  It is important to note that Integra raised these issues in other contexts with Qwest, and Qwest insisted upon using CMP.  As CMP is Qwest’s choice of forum, Qwest needs to fully respond in CMP.”

Integra went on to provide detailed citations to SGATs, ICA, the law, and even Qwest’s own template ICA negotiations proposal.  (See “Qwest’s Obligation to Provide xDSL Capable Loops is Clear and Long-Standing,” Escalation #45, pp. 7-11.)  Despite Qwest sending Integra to CMP for resolution and despite Qwest’s own reliance on a legal position for its approach, Qwest does not discuss each (or virtually any) of these citations in its Binding Response.
In its Binding Response, ¶5, Qwest said “if the issue as brought forth by Integra was specific to ICA language, this is not appropriate to be responded to in a CMP forum.”  Integra is pleased that Qwest has come around to this view, though disappointed that Qwest did not reach this conclusion earlier to avoid the delay caused by Qwest insisting on use of CMP for these very issues.  Integra has brought its issues to Qwest’s legal and ICA teams and expects them to honor Qwest’s stated position in its Binding Response.  Integra awaits a response from Qwest that discusses the provisions cited by Integra.
In its Binding Response, ¶5, Qwest also states:  “Qwest did not deviate from CMP requirements.”  To the contrary, the CMP Document specifically provides that the ICAs control over CMP.  (Escalation #45, pp. 6-7.)  This provision was placed in the CMP Document specifically to ensure that Qwest did not try to impact CLEC ICAs in a forum primarily used by operational personnel.  (See, e.g., Transcript of 271 CMP Workshop Number 6, Colorado Public Utilities Commission Docket Number 97I-198T (Aug. 22, 2001), pp. 291-292.)  In the case of this CR, however, Qwest has admitted it is specifically proposing to impact ICAs and therefore its CMP proposal to operational personnel will require amendment of CLEC ICAs.  The January 21, 2009 CMP meeting minutes, for example, state that Qwest said “joint cooperative testing is a critical component for the success of this effort.  Bob [Qwest] said between now and April we will make the necessary changes to the . . . Contract language.”  Qwest’s approach, for example, would require removal from ICAs of the basic installation option at Commission-approved rates for xDSL capable loops over Integra’s objections.  In Arizona docket number T-03406A-06-0257, T-01051B-06-0257 (ACC Decision No. 70557, p. 26), the Commission said:  “Qwest is hereby put on notice that in the future, the Commission could fine Qwest for using CMP to change Commission approved rates.”  That, however, is one of the inevitable effects of Qwest’s approach.  In addition to being inconsistent with the Arizona Commission’s decision, it is also inconsistent with Qwest’s admitted position that rates and the application of rates are outside the scope of CMP.
Qwest Non-Responsiveness and Network Maintenance and Modernization

Qwest’s tying of cooperative testing to moving forward at all with this CR ignores the significant aspects of the CR dealing with repairs following Qwest network maintenance and modernization activities.  (See, e.g., the May 2008 repair example in the CR; see also “Repairs, Including Repairs Following Qwest Maintenance and Modernization Activities” in Integra’s February 4, 2009 written comments.)  In these situations, existing customers are already on the service and it has been working as intended for digital purposes for months or even years.  Therefore, the issue of which installation option (e.g., basic or cooperative testing) was used back when the circuit was delivered is irrelevant for these customers.  If Qwest modifies its network and impacts these customers, Qwest must restore their service to acceptable levels to be compliant with industry standards for the type of loop requested.  [See also 47 CFR §51.319(a)(1)(iii)(C), quoted above.]  

The network maintenance and modernization issue was arbitrated successfully by Eschelon as part of Issue 9-33 in the Qwest-Eschelon Section 252 ICA arbitrations.  (For docket numbers and the Minnesota Eschelon ICA language, see Escalation #45, p. 9.)  Other CLECs have the same language in Section 9.1.9 of their ICAs.  (See, e.g., in Minnesota, Section 9.1.9 of the ICAs of Integra, NorthStar Access, Otter Tail Telecom, Popp.com, 702 Communications and US Link/dba TDS Metrocom.)  The Qwest-Eschelon Minnesota ICA went into effect, for example, on March 12, 2008 – more than a year ago – giving Qwest ample time to implement this ICA provision for CLECs with such language in their ICAs.  Though Qwest Corporate Counsel confirmed Qwest’s contrary position as to all CLECs, Integra has asked that the Qwest’s attorneys, including the Qwest attorneys representing Qwest in those arbitrations, take another look at Qwest’s position.
Qwest Non-Responsiveness and Loop Qualification
On March 27th Qwest repeated word-for-word its previous March 13th position regarding its Raw Loop Data tool “which depicts the composition of the loop e.g., gauge, length, etc.),” even though on March 20, 2009 Integra expressly addressed Qwest’s position on loop qualification.  In the section of its Escalation #45 entitled “Loop Qualification Vis-à-Vis Facilities Assignment” (see page 14), Integra explained why Qwest’s point is inapplicable and the loop qualification tools do not satisfy the business need.  Qwest’s Binding Response leaves these reasons untouched.  Qwest appears to accept the accuracy of this section of Integra’s Escalation #45, as Qwest made no attempt to dispute it.

Qwest Non-Responsiveness and Industry Standards
Integra’s Escalation #45 included sections entitled “Qwest Technical Publication Vis-à-Vis Industry Standards,” including discussion of ANSI T1E1 (pp. 4-6), and “NCI Codes” (pp. 12-13).  Is Qwest now claiming that industry standards and technical publications are inappropriate subjects for discussions in CMP?  Qwest did not discuss these sections in its Binding Response, though Qwest is required to respond to Integra’s escalation.

In Qwest’s March 13, 2009 Denial of Integra’s Provision Loops Per Request CR, Qwest relied heavily on technical standards.  In that Denial, Qwest said that it has an obligation “to provide a Non Loaded Loop to the broader standards listed in Technical Publication 77384.”  Integra addressed Qwest technical publication 77384, as well as industry standards referenced in the technical publication, in its Escalation #45.  In its Binding Response, Qwest does not dispute a single fact presented by Integra as to the meaning of the Qwest technical publication or the content and meaning of those industry standards.  Qwest appears to accept the accuracy of this section of Integra’s Escalation #45, as Qwest made no attempt to dispute it.
Qwest’s Technical Publication 77384 (upon which Qwest relies in its March 13, 2009 Denial) provides on page 1-1 that an HDSL compatible loop conforms to the industry standard ANSI T1E1, Technical Report Number 28.  That ANSI report states (with emphasis added) on page 1 that “this document is aimed only at high-bit-rate digital subscriber line (HDSL) systems that transport bi-directional digital signals at the nominal rate of 1.544Mb/s,” and, in Section 2.1 on page 2, that a nominal rate of 1.544Mb/s is “called Digital Signal 1 (DS1).”  Regarding routine test parameters and levels, see the following chart, from Figure 6 on p. 37 (PDF p. 44) of ANSI T1E1, Technical Report Number 28 (cited in Qwest’s technical publication):

[image: image1.emf]
The ANSI Standard T1.418 Performance Testing Section states (on p. 86): “This section specifies performance tests for HDSL2 equipment. These out-of-service tests verify the performance of HDSL2 in impaired environments.”  It proceeds to discuss measuring the insertion loss.  On page 89, it indicates that insertion loss should be measured from a 20 kHz to 500 kHz range, which includes a measure at 196 kHz.  Note the frequency line on the above Figure that goes from 20 kHz to 412 kHz and the reference above that line to “196 kHz.”  ANSI Standard T1-417 (cited in Qwest technical publication 77384, p. 1-1), in footnote 9 on page 24, identifies ANSI T1.418 as the standard “for HDSL2 performance requirements.”
Qwest’s stated position that, if a “CLEC requests the LX-N 04QB9.00H 04DU9.00H NC/NCI code combination, Qwest will provision an Unbundled 4 Wire Non-Loaded Loop and will test the circuit at 1004 HZ” (see Qwest, RVP Ken Beck, June 5, 2008 email to Integra) is inconsistent with these industry standards and Qwest’s own technical publication requiring Qwest to conform to the industry standard ANSI T1E1, Technical Report Number 28.  In CMP, Qwest has not denied that the position stated in its RVP’s email of June 2008 remains Qwest’s current position, nor has Qwest indicated any willingness to change that position in light of the above ANSI standard information (as well as 47 CFR §51.319(a)(1)(iii)(C), which Qwest also fails to address in its Binding Response).
Regarding NCI codes, Qwest in its Binding Response fails to address Integra’s discussion of the purpose of NCI codes found in Qwest’s own technical publication, as well as the differences between DS1 capable loops (when Qwest provides the equipment on both ends) versus xDSL capable loops (when CLEC provides the equipment on both ends).  See “NCI Codes” (Escalation #45, pp. 12-13).  Qwest simply ignores these issues in its Binding Response.
Qwest Non-Responsiveness and Vendor Requirements

Qwest’s Binding Response leaves the following information regarding vendor requirements and Qwest’s own use of the vendor Adtran for HDSL untouched.  Therefore, Qwest appears to accept the accuracy of the following section of Integra’s Escalation #45 (p. 5), as Qwest made no attempt to dispute it:

Because Qwest relies on the NC code but not the NCI code for CLEC orders, when a CLEC orders an HDSL2 loop using the NC/NCI code for HDSL2, the loop Qwest delivers may have no load coils (per the NC code) but, when tested at 196 kHz consistent with the above ANSI industry standard, it will not pass traffic at a rate of 1.544 Mbps (per the NCI code).  Vendors, however, require use of the industry standard.  One vendor – which Qwest itself uses for HDSL – is Adtran.  Adtran’s publicly available vendor documentation confirms that Adtran uses the 196 kHz test for HDSL:  “The practice of using insertion loss (at 196 kHz) for loop qualification has continued throughout recent history for 2B1Q HDSL. Due to its ease of measurement, insertion loss is commonly used to characterize the loss of a loop and is usually taken at the Nyquist frequency (½ baud rate).”  See http://www.adtran.com/adtranpx/Doc/0/K45854GQTRJ4D4FIH6AG6PN92D/61221HDSLL1-10C.pdf
Qwest Singling Out Integra
In its Binding Response, Qwest states:  “After multiple attempts to move forward via CMP with a complete solution that includes cooperative testing, Integra specifically was not receptive.”  It is unfortunate that, in the absence of a basis for its position, Qwest has resorted to making such a remark.  Qwest is reminded that it may not retaliate against any CLEC for exercising its rights.  Qwest should welcome active, vocal, informed participation in developing business solutions, rather than attempt to deter it with comments such as this.
Qwest’s singling out of Integra is inaccurate, as well as unfair.  Seven CLECs have joined this escalation.  In addition, the CMP minutes reflect comments by other CLECs expressing concerns of their own, as well as indicating agreement with Integra.  No CLEC expressed agreement in CMP to Qwest’s approach.
In contrast to Qwest’s single unchanging approach, Integra has demonstrated flexibility in attempting to move forward with solutions to these issues.  Integra has offered, for example, to use an interim manual solution using existing fields/processes for facilities assignment (placing loop type in remarks) (see Integra Feb. 4, 2009 CMP comments, pp. 5-6).  Integra also pursued USOC implementation (either via a separate CR or this one) as another approach that, according to Qwest, would be a more automated solution (even though it would initially address only one loop type, as it would be a start and offer learning for other products).  Integra has also made it clear that for installations it will hook up and test, just as Qwest said it hooks up and tests for itself.  (See Escalation #45, p. 17.)
Instead of collaboratively developing a means of implementing the deliverables requested on August 28, 2009 in the CR (e.g., “take into account NCI/SECNCI code standards, and not just the NC codes”), Qwest immediately announced its cooperative testing approach (in the first call after the Qwest evaluation stage, on Nov. 19, 2008); Qwest entrenched in that position even after CLECs pointed out numerous problems with the approach; and Qwest has been standing still with its take-it-or-leave-it cooperative testing position ever since.  (See also “Qwest’s Withholding of CLEC’s Existing ICA Right to Compliance with NC/NCI Standards Unless CLECs Forgo Existing ICA Right to Basic Installation,” Escalation #45, p. 16-17.)  This is true even as to repair of existing service, in situations in which cooperative testing has no application, as discussed above.
Integra asks Qwest to re-consider its position.  Per Qwest’s suggestion, Integra will once again go back to Qwest’s legal and ICA teams to attempt to obtain resolution.  Integra continues to reserve all its rights with respect to these issues.
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