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Commercial License Agreement for Poles/Innerduct

BAN Number (must be assigned before processing):__________________

1.0
 PURPOSE.
1.1 This is an Agreement between _____________________________________ (“Licensee”) and Qwest Corporation dba CenturyLink QC (“Qwest”), governing Licensee’s installation, attachment and maintenance of any Facilities (“Facilities”) to CenturyLink’s Poles and/or placement of Facilities on or within CenturyLink’s Innerduct (collectively “Poles/Innerduct”).

1.2 Limitation on Use.  The use of this Agreement is expressly limited to entities not defined in 47
U.S.C. § 224 and 47 U.S.C. § 3 and Competitive Local Exchange Carriers (“CLECs”) who have negotiated an interconnection agreement (“ICA”) with CenturyLink pursuant to 47 U.S.C. § 251 will use that agreement as their basis for requesting pole attachments or innerduct occupancy for local interconnection.
For purposes of this Agreement, a CLEC shall mean a provider of local exchange telecommunications services that does not fall within the definition of “incumbent local exchange carrier” in Section 251(h) of the of the Communications Act of 1934, as amended (“Communications Act”), 47 U.S.C. § 251(h).  By executing this Agreement, the party or parties contracting with CenturyLink make this clause an express declaration that such party or parties is not utilizing the access provided under this Agreement for telecommunication or cable television services.  
2.0
SCOPE.
2.1 
Subject to the provisions of this Agreement and applicable CenturyLink’s processes, CenturyLink agrees to grant Licensee a nonexclusive, revocable license authorizing Licensee to attach, maintain, rearrange, transfer, and remove at its sole expense its Facilities on certain Poles/Innerduct owned or controlled by CenturyLink pursuant to and as described in individual pole attachment or conduit occupancy orders, which orders are incorporated herein by this reference (singularly “Order” or collectively, “Orders”). 

2.2  
CenturyLink agrees to provide access to Poles/Innerduct pursuant to this Agreement and applicable laws in the state in which the Poles/Innerduct are located.  Any and all rights granted to Licensee shall be subject to and subordinate to any future local, state and/or federal requirements.

2.3
CenturyLink may reserve space on its Poles/Innerduct if such reservation is consistent with a bona fide development plan that reasonably and specifically projects and identifies a need for that space in the provision of its core utility service.  In granting permission to use a Pole/Innerduct upon which space has been reserved, CenturyLink shall inform Licensee of the space reservation.  CenturyLink shall permit use of its reserved space until such time as CenturyLink has an actual need for that space, when CenturyLink may recover the reserved space for its own use.  CenturyLink shall give the displaced Licensee commercially reasonable notice of the reclamation of space as well as the opportunity to make alternate arrangements, if available, including but not limited to allowing Licensee to pay for any reasonable modifications needed to continue to accommodate the Attachments that would otherwise be displaced.
2.4 
 Except as expressly provided herein, nothing in this Agreement shall be construed to require or compel CenturyLink to construct, install, modify, or place any Poles/Innerduct or other facility for use by Licensee.

3.0
DEFINITIONS.

“Agreement” means this License Agreement for Poles/Innerduct.

 “Audit” means a periodic full system physical examination of CenturyLink’s Poles/Innerduct attached to or occupied by Licensee and any of Licensee’s Facilities for the purpose of i) verifying the presence or location of all such Facilities, or ii) determining whether Licensee is in compliance with the requirements and specifications of this Agreement.

“Facilities” includes, but is not limited to, antennas, cables, wires, conductors, fiber optics, insulators, connectors, fasteners, transformers, capacitors, switches, batteries, amplifiers, materials, appurtenances, or apparatus of any sort, whether electrical or physical in nature, or otherwise, including without limitation all support equipment such as guy wires, anchors, anchor rods, grounds, and other accessories attached to or occupying CenturyLink’s Poles/Innerduct. 

“Innerduct” means an enclosed raceway for conductors, cable and/or wire that CenturyLink owns or controls and includes ducts, conduits, innerducts and microducts. 

“Make-ready Work” means all engineering, inspection, design, planning, construction, or other work reasonably necessary to prepare CenturyLink’s Poles/Innerduct for the installation of Licensee’s Attachments, including without limitation, work related to transfers, rearrangements and replacements of existing Poles/Innerduct, other Attachments or Facilities, and the addition of new Poles/Innerduct or Facilities.
“National Electrical Safety Code” or “NESC” means the current edition, and any supplements thereto and revisions or replacements thereof, of the publication, so named, published by the Institute of Electrical and Electronics Engineers, Inc., for the purpose of safeguarding persons and property during the installation, operation, or maintenance of electric supply and communication lines and associated equipment.

“Order” means the individual orders for attachment or placement of Facilities to Poles/Innerduct submitted by Licensee and approved by CenturyLink granting permission to attach, install, maintain and modify Licensee’s Facilities to Poles/Innerduct pursuant to the terms and conditions set forth in this Agreement.

“Poles” means the distribution poles owned or controlled by CenturyLink.
4.0
TERM.  
4.1 
This Agreement shall commence upon execution by both parties and continue for a term of 5 years, provided that the Agreement shall continue during such time CenturyLink is providing Poles/Innerduct access under any Order to this Agreement (the “Term”).    
4.2 
Any permission granted under an individual Order for Pole attachments or Innerduct occupancy shall continue in effect from the effective date specified on the Order until terminated by either party as provided herein.  
5.0
TERMINATION. 

5.1     To the extent permitted by law, CenturyLink may terminate this Agreement (which will have the effect of terminating all Orders hereunder), or any individual Order(s) hereunder, for Cause, by providing notice of such termination in writing and by certified Mail to Licensee.  “Cause" as used herein shall include, but is not limited to, Licensee’s use of its Facilities in material violation of this Agreement, any applicable law, rule, regulation or order, or in aid of any unlawful act or making an unauthorized modification to CenturyLink's Poles/Innerduct, or any act or omission that violates the terms and conditions of any underlying right-of–way agreements.  

5.2
To the extent permitted by law, either party may terminate this Agreement without cause (which will have the effect of terminating all Orders hereunder), or any individual Order(s) hereunder, without cause, by providing notice of such termination in writing and by certified Mail to the other party. 
5.3
Termination of this Agreement or any Order hereunder does not release either party from any liability under this Agreement that may have accrued or that arises out of any claim that may have been accruing at the time of termination, including indemnity, warranties, and confidential information.

5.4
If CenturyLink terminates this Agreement for Cause, or if Licensee terminates this Agreement without Cause, Licensee shall pay termination charges equal to the amount of fees and charges incurred and/or remaining on the terminated Order(s) and shall remove its Facilities from the Poles/Innerduct within sixty (60) days, or be deemed to have caused CenturyLink to remove its Facilities from the Poles/Innerduct at Licensee’s expense; provided, however, that Licensee shall be liable for and pay all fees and charges provided for in this Agreement to CenturyLink until Licensee’s Facilities are physically removed.  Notwithstanding anything herein to the contrary, upon the termination of this Agreement for any reason whatsoever, all Orders hereunder shall simultaneously terminate.

5.5
If this Agreement or any Order is terminated for reasons other than Cause, then Licensee shall remove its Facilities from Poles/Innerduct within one hundred and eighty (180) days from the date of termination; provided, however, that Licensee shall be liable for and pay all fees and charges provided for in this Agreement to CenturyLink until Licensee’s Facilities are physically removed.

5.6
CenturyLink may abandon or sell any Poles/Innerduct at any time by giving written notice to Licensee.  Any Poles/Innerduct that is sold, will be sold subject to all existing legal rights of Licensee.  Upon abandonment or sale of poles/duct/innerduct/conduit, as applicable, and with the concurrence of the other joint user(s), if necessary, Licensee shall, within sixty (60) calendar days of such notice, either:  1) continue to occupy the Poles/Innerduct pursuant to its existing rights under this Agreement if the Poles/Innerduct is purchased by another party; 2) purchase the Poles/Innerduct from CenturyLink at the current market value; or 3) remove its Facilities therefrom.  Failure to explicitly elect one of the foregoing options within sixty (60) calendar days shall be deemed an election to purchase the Poles/Innerduct at the current market value if no other party purchased the Poles/Innerduct within this sixty (60) day period.

6.0
CHARGES AND BILLING.
6.1.
As applicable, Licensee agrees to pay the following fees:  Inquiry Fee, Field Verification Fee, Make-Ready Fee, Pole Attachment Fee, and Innerduct Occupancy Fee.  Usage fees (i.e., Pole Attachment Fee and Innerduct Occupancy Fee) will be assessed on an annual basis (unless Licensee requests a semi-annual basis).  Annual usage fees will be assessed as of January 1 of each year.  Semi-annual usage fees will be assessed as of January 1 and July 1 of each year.  Inquiry Fee, Field Verification Fee, and Make-Ready Fee shall be paid in advance.  All other charges, including but not limited to nonroutine inspection charges, unauthorized attachment charges and audit charges shall be paid within thirty (30) days following receipt of invoices.  All fees are not refundable except as expressly provided herein.  Any outstanding invoice will be subject to applicable finance charges at the rate of one and one half percent (1.5%) per month or greatest amount allowable under law.

6.2.
CenturyLink has the right to revise any of its fees upon written notice to Licensee within at least sixty (60) days prior to the end of any annual billing period.

7.0
INSURANCE.  The Licensee shall obtain and maintain at its own cost and expense the following insurance during the life of the Agreement:

7.1.
Workers’ Compensation and/or Longshoremen’s and Harbor Workers Compensation insurance with (1) statutory limits of coverage for all employees as required by statute; and (2) although not required by statute, coverage for any employee on the job site; and (3) Stop Gap liability or employer’s liability insurance with a limit of One Hundred Thousand Dollars ($100,000.00) for each accident.

7.2
General liability insurance providing coverage for underground hazard coverage (commonly referred to as “U” coverage), products/completed operations, premises operations, independent contractor’s protection (required if contractor subcontracts the work), broad form property damage and contractual liability with respect to liability assumed by the Licensee hereunder.  This insurance shall also include:  (1) explosion hazard coverage (commonly referred to as “X” coverage) if the work involves blasting and (2) collapse hazard coverage (commonly referred to as “C” coverage) if the work may cause structural damage due to excavation, burrowing, tunneling, caisson work, or under-pinning.  The limits of liability for this coverage shall be not less than One Million Dollars ($1,000,000.00) per occurrence combined single limit for bodily injury or property damage.  These limits of liability can be obtained through any combination of primary and excess or umbrella liability insurance.

7.3
Comprehensive automobile liability insurance covering the use and maintenance of owned, non-owned and hired vehicles.  The limits of liability for this coverage shall be not less than One Million Dollars ($1,000,000.00) per occurrence combined single limit for bodily injury or property damage.  These limits of liability can be obtained through any combination of primary and excess or umbrella liability insurance.

7.4
CenturyLink may require the Licensee from time-to-time during the life of the Agreement to obtain additional insurance with coverage or limits in addition to those described above.  However, the additional premium costs of any such additional insurance required by CenturyLink shall be borne by CenturyLink, and the Licensee shall arrange to have such costs billed separately and directly to CenturyLink by the insuring carrier(s).  CenturyLink shall be authorized by the Licensee to confer directly with the agent(s) of the insuring carrier(s) concerning the extent and limits of the Licensee’s insurance coverage in order to assure the sufficiency thereof for purposes of the work performable under the Agreement and to assure that such coverage as a hole with respect to the work performable are coordinated from the standpoint of adequate coverage at the least total premium costs.

7.5
The insuring carrier(s) and the form of the insurance policies shall be subject to approval by CenturyLink.  The Licensee shall forward to CenturyLink, certificates of such insurance issued by the insuring carrier(s).  The insuring carrier(s) may use the ACORD form, which is the Insurance Industries certificate of insurance form.  The insurance certificates shall provide that:  (1) CenturyLink is named as an additional insured; (2) thirty (30) calendar days prior written notice of cancellation of, or material change or exclusions in, the policy to which the certificates relate shall be given to CenturyLink; (3) certification that underground hazard overage (commonly referred to as “U” coverage) is part of the coverage; and (4) the words “pertains to all operations and projects performed on behalf of the certificate holder” are included in the description portion of the certificate.  The Licensee shall not commence work hereunder until the obligations of the Licensee with respect to insurance have been fulfilled.  The fulfillment of such obligations shall not relieve the Licensee of any liability hereunder or in any way modify the Licensee’s obligations to indemnify CenturyLink.

7.6
Whenever any work is performed requiring the excavation of soil or use of heavy machinery within fifty (50) feet of railroad tracks or upon railroad right-of-way, a Railroad Protective Liability Insurance policy will be required.  Such policy shall be issued in the name of the Railroad with standard limits of Two Million Dollars ($2,000,000.00) per occurrence combined single limit for bodily injury, property damage or physical damage to property with an aggregate limit of Six Million Dollars ($6,000,000.00). In addition, said policy shall name CenturyLink and the Licensee/SubLicensee on the declarations page with respect to its interest in these specific jobs.  Said insurance policy shall be in form and substance satisfactory both to CenturyLink and the Railroad and shall be delivered to and approved by both parties prior to the entry upon or use of the Railroad Property.

7.7
Whenever any work must be performed in the Colorado State Highway right-of-way, policies and certificates of insurance shall also name the State of Colorado as an additional insured.  Like coverage shall be furnished by or on behalf of any subcontractor.  Copies of said certificates must be available on site during the performance of the work.

8.0
CONSTRUCTION AND MAINTENANCE OF FACILITIES.
8.1
CenturyLink retains the right, in its sole judgment, to determine the availability of space on Poles/Innerduct consistent with applicable rules, regulations and orders.  When modifications to a CenturyLink spare conduit include the placement of innerduct, CenturyLink retains the right to install the number of innerducts required to occupy the conduit structure to its full capacity.  In the event CenturyLink determines that rearrangement of the existing Facilities on Poles/Innerduct is required before Licensee’s Facilities can be accommodated, the cost of such modification will be included in the Licensee’s nonrecurring charges as Make-Ready Work for the associated Poles/Innerduct Order. 

8.2
Licensee shall be solely responsible for obtaining the necessary underlying legal authority to occupy Poles/Innerduct on governmental, federal, Native American, and private rights of way, as applicable, and CenturyLink does not warrant or represent that providing Licensee with access to the Poles/Innerduct in any way constitutes such legal right. The Licensee shall obtain any necessary permits, licenses, bonds, or other legal authority and permission, at the Licensee’s sole expense, in order to perform its obligations under this Agreement.  The Licensee shall contact all owners of public and private rights-of-way, as necessary, to obtain written permission required to perform the work prior to entering the property or starting any work thereon and shall provide CenturyLink with written documentation of such legal authority prior to placement of its Facilities on or in the Poles/Innerduct.  The Licensee shall comply with all conditions of rights-of-way and Orders.

8.3
Licensee’s Facilities shall be placed and maintained in accordance with the requirements and specifications of current Industry Standards, the National Electrical Code, the NESC, the rules and regulations of the Occupational Safety and Health Act, and CenturyLink’s procedures, if applicable, all of which are incorporated herein by this reference, and any governing authority having jurisdiction of the subject matter of this Agreement.  Where a difference in specifications exists, the more stringent shall apply.  In particular, Licensee agrees that, consistent with industry practice and in consideration of safety and service concerns, CenturyLink cable or wire shall be the lowest Attachment on CenturyLink’s Poles.  All other cable or wire Attachments shall be placed above CenturyLink cable or wire.  Failure to maintain Facilities in accordance with the above requirements shall be considered Cause for purposes of termination of an Order.  Termination of more than two (2) Orders in any twelve-month period pursuant to the foregoing sentence shall be Cause for purposes of termination of this Agreement.  If applicable, CenturyLink’s procedures governing its standard maintenance practices shall be made available upon request for public inspection at the appropriate CenturyLink premises.  Licensee’s procedures governing its standards maintenance practices for Facilities shall be made available to CenturyLink upon written request.  Licensee shall within thirty (30) days after notification of noncompliance, comply and provide the requested information to CenturyLink and bring their Facilities into compliance with these terms and conditions.

8.4
In the event of any service outage affecting both CenturyLink and Licensee, repairs shall be effectuated on a priority basis as established by local, state or federal requirements, or where such requirement do not exists, repairs shall be made in the following order:  electrical, telephone (local), telephone (long distance), and cable television, or as mutually agreed to by the users of the effected Poles/Innerduct.

8.5
In the event of an infrastructure outage, the Licensee should contact their Network Maintenance Center at 1-800-223-7881. 

9.0
MODIFICATION TO EXISTING POLES/INNERDUCT. 

9.1.
If Licensee requests CenturyLink to replace or modify existing Poles/Innerduct to increase its strength or capacity for the benefit of the Licensee and CenturyLink determines in its sole discretion to provide the requested capacity, the Licensee shall pay CenturyLink and all other affected parties the total replacement and/or transfer costs, including but not limited to CenturyLink’s cost to transfer its attachments, as necessary, and the cost for removal (including destruction fees) of any replaced Poles/Innerduct, if such is necessary. Ownership of new Poles/Innerduct shall vest in CenturyLink.  To the extent that a modification is incurred for the benefit of multiple parties, Licensee shall pay a proportionate share of the total cost as outlined above, based on the ratio of the amount of new space occupied by the Facilities to the total amount of space occupied by all parties joining the modification.  Except as set forth herein, Licensee shall have no obligation to pay any of the cost of replacement or modification of Poles/Innerduct requested solely by third parties.

9.2
Written notification of modification initiated by or on behalf of CenturyLink shall be provided to Licensee at least sixty (60) days prior to beginning modifications if such modifications are not the result of an emergency situation. Such notification shall include a brief description of the nature and scope of the modification.  If Licensee does not rearrange its Facilitates within sixty (60) days after receipt of written notice from CenturyLink requesting such rearrangement, CenturyLink may perform or cause to have performed such rearrangement and Licensee shall pay for cost thereof.  No such notice shall be required in emergency situations.
10.0    INSPECTION OF FACILITIES AND AUDIT.  CenturyLink reserves the right to make inspections of each of Licensee’s Attachments and other equipment at any time.  CenturyLink may charge Licensee for the expense of any inspection for make ready work including pre-construction, post construction, and with reasonable discretion, subsequent and periodic inspections of Licensee’s Facilities occupying the Poles/Innerduct system.  Licensee shall reimburse CenturyLink for the cost of such inspections. 

10.1.
Licensee shall provide written notice to CenturyLink, at least fifteen (15) days in advance, of the locations where Licensee’s plant is to be constructed or of Licensee’s intent to access CenturyLink’s manholes where they have existing Facilities.

10.2
The Licensee shall forward Form 4, entitled “Pulling in Report”, attached hereto and incorporated herein by this reference, to CenturyLink within five (5) business days of the date(s) of the occupancy.

10.3
Where final construction inspection by CenturyLink has been completed, Licensee shall be obligated to correct non-complying conditions within thirty (30) days of receiving written notice from CenturyLink.  In the event the corrections are not completed within the thirty (30) day period, occupancy authorization for the Poles/Innerduct system where non-complying conditions remain uncorrected shall terminate immediately, regardless of whether Licensee has energized the Facilities occupying said Poles/Innerduct system, unless CenturyLink has provided Licensee a written extension to comply.  Licensee shall remove its Facilities from said Poles/Innerduct in accordance with the provisions set forth in Section 12 of this Agreement.  No further occupancy authorization shall be issued to Licensee until such non-complying conditions are corrected or until Licensee’s Facilities are removed from the Pole/Conduit system where such non-complying conditions exist.  If agreed to in writing, by both parties, CenturyLink shall perform such corrections and Licensee shall pay CenturyLink the cost of performing such work. Subsequent inspections to determine if appropriate corrective action has been taken may be made by CenturyLink.

 10.4
Once the Licensee’s Facilities occupy CenturyLink Poles/Innerduct system and Form 4, entitled “Pulling in Report”, has been received by CenturyLink, CenturyLink may perform periodic inspections.  The cost of such inspections shall be borne by CenturyLink, unless the inspection reveals any violations, hazards, or conditions indicating that Licensee has failed to comply with the provisions set forth in this Agreement, in which case the Licensee shall reimburse CenturyLink for full costs of inspection, and re-inspection to determine compliance as required.  A Licensee representative may accompany CenturyLink on field inspections scheduled specifically for the purpose of inspecting Licensee’s Facilities; however, Licensee’s costs associated with its participation in such inspections shall be borne by Licensee.  CenturyLink shall have no obligation to notify Licensee, and Licensee shall have no right to attend, any routine field inspections.  

10.5
The costs of inspections made during construction and/or the final construction survey and subsequent inspection shall be billed to the Licensee within thirty (30) days upon completion of the inspection.
10.6
Final construction, subsequent and periodic inspections or the failure to make such inspections, shall not impose any liability of any kind upon CenturyLink, and shall not relieve Licensee of any responsibilities, obligations, or liability arising under this Agreement. 

10.7
CenturyLink reserves the right to perform a full system, physical inspection of Licensee’s attachments (“Audit”) at any time after the execution of this agreement, but not more frequently than once every five years (“Audit”), upon at least sixty (60) days prior written notice.  However, CenturyLink may require an inventory to be taken more frequently in the event of a pattern of non-performance by Licensee of its obligations hereunder.  CenturyLink shall notify Licensee in writing of such inventory thirty (30) days in advance of the inventory.  The cost of such full system physical Audit shall be prorated among all Licensees attached to CenturyLink Poles/Innerducts.  

11.0
UNAUTHORIZED FACILITIES. 
11.1
If any Facilities are found attached to Poles/Innerduct for which no Order is in effect, CenturyLink, without prejudice to any other rights or remedies under this Agreement, shall assess an unauthorized attachment fee of Two Hundred Dollars ($200.00) per Facility attached per pole or unauthorized innerduct run between manholes plus payment of back usage fees, and require the Licensee to submit in writing, within ten (10) days after receipt of written notification from CenturyLink of the unauthorized occupancy, a Poles/Innerduct application.  CenturyLink shall waive the unauthorized attachment fee if the unauthorized attachment arose due to error by CenturyLink rather than by Licensee. If such application is not received by CenturyLink within the specified time period, the Licensee will be required to remove its unauthorized facility within ten (10) days of the final date for submitting the required application, CenturyLink may remove the Licensee’s Facilities without liability, and the cost of such removal shall be borne by the Licensee.

11.2
No act or failure to act by CenturyLink with regard to an unauthorized attachment or occupancy shall be deemed to constitute the authorization of the attachment or occupancy; any authorization that may be granted subsequently shall not operate retroactively or constitute a waiver by CenturyLink of any of its rights of privileges under this Agreement or otherwise.  For the purpose of determining the applicable usage charges, unless otherwise determined, the unauthorized Poles/Innerduct occupancy shall be treated as having existed for a period of five (5) years prior to its discovery, and the charges, as specified in Section 6, shall be due and payable forthwith whether or not Licensee is permitted to continue the attachment/occupancy of the Poles/Innerduct system.
11.3 
If Licensee owns ducts that terminate in CenturyLink’s manholes, Licensee shall adhere to the rules for access to manholes as specified in Section 10, by providing notice of intent to enter the manholes and being subject to inspection. Unauthorized entry to CenturyLink’s manholes shall be assessed a penalty of One Thousand Dollars (1000.00) per manhole per entry. 
12.0
REMOVAL OF FACILITIES.  Should CenturyLink, under the provisions of this Agreement, remove Licensee’s Facilities from the Poles/Innerduct covered by any Order (or otherwise), CenturyLink will deliver the Facilities removed upon payment by Licensee of the cost of removal, storage and delivery, and all other amounts due CenturyLink.  If payment is not received by CenturyLink within thirty (30) days, Licensee will be deemed to have abandoned such Facilities, and CenturyLink may dispose of said Facilities as it determines to be appropriate.  If CenturyLink must dispose of said Facilities, such action will not relieve Licensee of any other financial responsibility associated with such removal as provided herein.  If Licensee removes its Facilities from Poles/Innerduct for reasons other than repair or maintenance purposes, the Licensee shall have no right to replace such Facilities on the Poles/Innerduct until such time as all outstanding charges due to CenturyLink for previous occupancy have been paid in full. Licensee shall submit Form 5, entitled “Notification of Surrender of Modification of Conduit Occupancy License by Licensee,” or Form 6, entitled “Notification of Surrender of Modification of Pole Attachment by Licensee,” each as attached hereto, advising CenturyLink as to the date on which the removal of Facilities from each Poles/Innerduct has been completed.

13.0
INDEMNIFICATION AND LIMITATION OF LIABILITIES. 
13.1
Licensee shall indemnify and hold harmless CenturyLink, its owners, parents, subsidiaries, 
affiliates, agents, directors, and employees against any and all liabilities, claims, 
judgments, losses, orders, awards, damages, costs, fines, penalties, costs of defense, 
and attorneys’ fees (“Liabilities”) to the extent they arise from or in connection with:  (1) 
infringement, or alleged infringement, of any patent rights or claims caused, or alleged to 
have been caused, by the use of any apparatus, appliances, equipment, or parts thereof, 
furnished, installed or utilized by the Licensee; (2) actual or alleged fault or negligence of 
the Licensee, its officers, employees, agents, subcontractors and/or representatives; (3) 
furnishing, performance, or use of any material supplied by Licensee under this 
Agreement or any product liability claims relating to any material supplied by Licensee 
under this Agreement; (4) failure of Licensee, its officers, employees, agents, 
subcontractors and/or representatives to comply with any term of this Agreement or any 
applicable local, state, or federal law or regulation, including but not limited to the OSH Act 
and environmental protection laws; (5) assertions under workers’ compensation or similar 
employee benefit acts by Licensee or its employees, agents, subcontractors, or 
subcontractors’ employees or agents; (6) any economic damages that may rise, including 
damages for delay or other related economic damages that CenturyLink or third parties may suffer or allegedly suffer as a result of the performance or failure to perform work by the 
Licensee.  
13.2
If both CenturyLink and the Licensee are sued as a result of or in connection with the 
performance of work arising out of this Agreement, the parties hereby agree that the 
defense of the case (including the costs of the defense and attorneys’ fees) shall be the 
responsibility of the Licensee, if CenturyLink desires.  CenturyLink shall give the Licensee reasonable written notice of all such claims and any suits alleging such claims and shall furnish upon the Licensee’s request and at the Licensee’s expense all information and assistance 
available to CenturyLink for such defense.  The parties shall employ Section 15, Dispute 
Resolution, to resolve any dispute concerning the proportional fault and liability after the 
underlying case is terminated.

13.3
Except as expressly provided herein, NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR ANY INCIDENTAL, INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGES OF ANY KIND, INCLUDING BUT NOT LIMITED TO, ANY LOSS OF USE, LOSS OF BUSINESS OR LOSS OF PROFIT; provided, however, there shall be no limitation on a party’s liability to the other for any fines or penalties imposed on the other party by any court of competent jurisdiction or federal, state or local administrative agency resulting from the failure of the party to comply with any term or condition of this Agreement or any valid and applicable law, rule or regulation.  
14.0
FORCE MAJEURE.
14.1
Except for payment obligations, the Licensee shall be excused from its performance as to any Order if prevented by acts or events beyond the Licensee’s reasonable control including extreme weather conditions, strikes, fires, embargoes, actions of civil or military law enforcement authorities, acts of God, or acts of legislative, judicial, executive, or administrative authorities.

14.2
If such contingency occurs, CenturyLink may elect:



14.2.1
To terminate this Agreement as to the Order in question; or

14.2.2  To terminate already-assigned specific work assignment(s) the LIcensee is unable to perform, or any part thereof, and to assign new specific work assignments to other parties for the duration of the cause of the delay; or

14.2.3
To suspend already-assigned specific work assignment(s) the Licensee is unable to perform, or any part thereof, for the duration of the cause of the delay; and to assign new specific work assignments to other parties for the duration of the cause of the delay.

14.3
CenturyLink shall be deemed to have elected Section 14.2.3 above unless written notice of termination is given by CenturyLink after the contingency occurs.  With respect to CenturyLink’s election of Section 14.2.3 above:

14.3.1
CenturyLink shall give the Licensee written notice of the work to be performed by such other party prior to its performance and shall deduct from the Licensee’s price the cost of the work or services actually performed by such other parties.

14.3.2
The Licensee shall resume performance, and complete any work not performed or to be performed by another party, once the delaying cause ceases.

14.3.3
If appropriate, at CenturyLink’s discretion, the time for completion of specific work assignment(s) shall be extended up to the length of time the contingency endured.

14.4
CenturyLink shall be excused from its performance if prevented by acts or events beyond CenturyLink’s reasonable control including extreme weather conditions, strikes, fires, embargoes, actions of civil or military law enforcement authorities, acts of God, or acts of legislative, judicial, executive, or administrative authorities.

15.0
DISPUTE RESOLUTION.
15.1
Other than those claims over which a federal or state regulatory agency has exclusive jurisdiction, all claims, regardless of legal theory, whenever brought and whether between the parties or between one of the parties to this Agreement and the employees, agents or affiliated businesses of the other party, shall be resolved by arbitration to be conducted in accordance with the Judicial Arbitration and Mediation Services (“JAMS”) Comprehensive Arbitration Rules.  Other than the determination of those claims over which a regulatory agency has exclusive jurisdiction, the Federal Arbitration Act, 9 U.S.C. Sections 1-16, not state law, shall govern the arbitrability of the dispute.  Colorado law, without regard to choice of law principles, will otherwise govern and apply to any and all claims.  The costs of the arbitration, including the arbitrator’s fees, shall be shared equally by the parties; provided, however, that each party shall bear the cost of preparing and presenting its own claims and/or defenses (including its own attorneys’ fees).  

15.2
The arbitration will be held in Denver, Colorado.  A single arbitrator engaged in the practice of law, who is knowledgeable about the subject matter of the Agreement, shall conduct the arbitration.  The arbitrator is bound to apply and enforce the terms of this Agreement.  The arbitrator’s decision shall be final, binding, and enforceable in a court of competent jurisdiction.  If a party is required to enforce compliance with this Section (including non-payment of an award), then the non-complying party shall reimburse all of the costs and expenses incurred by the party seeking such enforcement (including reasonable attorneys’ fees).
16.0
LAWFULNESS.  This Agreement and the parties’ actions under this Agreement shall comply with all applicable federal, state, and local laws, rules, regulations, court orders, and governmental agency orders. Any change in rates, charges or regulations mandated by the legally constituted authorities will act as a modification of any contract to that extent without further notice. This Agreement shall be governed by the laws of the state where Poles/Innerduct is provided. Nothing contained herein shall substitute for or be deemed a waiver of the parties’ respective rights and obligations under applicable federal, state and local laws, regulations and guidelines.  
17.0
SEVERABILITY.  In the event that a court, governmental agency, or regulatory agency with proper jurisdiction determines that this Agreement or a provision of this Agreement is unlawful, this Agreement, or that provision of the Agreement to the extent it is unlawful, shall terminate.  If a provision of this Agreement is terminated but the parties can legally, commercially and practicably continue without the terminated provision, the remainder of this Agreement shall continue in effect.

18.0
GENERAL PROVISIONS.
18.1
No term, covenant or condition of this Agreement or any breach thereof shall be deemed waived, unless such waiver shall be in writing and executed by the party claimed to have waived the same.  The waiver of any breach by a party, whether express or implied, shall not constitute a waiver of any subsequent breach.  This Agreement may not be amended, nor shall any change or discharge be affected except by an appropriate writing executed by the parties. No course of dealing or failure of any party to strictly enforce any term, right, or condition of this Agreement in any instance constitutes a general waiver or relinquishment of the term, right or condition.
18.2
This Agreement shall not be assignable by Licensee without the express written consent of CenturyLink, which shall not be unreasonably withheld.  Assignment of this Agreement by Licensee to Licensee’s subsidiary or affiliate shall be presumed to be reasonable; provided, however, that Licensee must obtain CenturyLink’s consent in any event.  Licensee shall provide prior written notice to CenturyLink in the event of a merger, reorganization, change in stock ownership, change in control or other event affecting the organizational structure of Licensee.
18.3
This Agreement benefits Licensee and CenturyLink.  There are no third party beneficiaries.

18.4
This Agreement constitutes the entire understanding between Licensee and CenturyLink with respect to matters set forth herein and supersedes any prior agreements or understandings.

19.0
CONFIDENTIALITY. 
19.1
CenturyLink and Licensee acknowledges that in the course of the performance of this Agreement it may have access to privileged and proprietary information claimed to be unique, secret, and confidential, and which constitutes the exclusive property and trade secrets of the other (“Proprietary Information”).  This information may be presented in documents marked with a restrictive notice or otherwise tangibly designated, or designated as proprietary during oral discussions.  Each Party agrees to maintain the confidentiality of the Proprietary Information and to use the same degree of care as it uses with regard to its own proprietary information to prevent the disclosure, publication or unauthorized use of the Proprietary Information.  Neither Party may duplicate, copy or use Proprietary Information of the other party other than to the extent necessary to perform this Agreement.
19.2
The provisions of Section 19.2 shall not apply to any Proprietary Information which: (i) becomes publicly available other than through disclosure by the Recipient Party; (ii) is disclosed, as necessary, to a court or governmental agency or required to be disclosed by law, rule or regulation, or by court or government agency order; (iii) is independently developed by the Recipient Party; (iv) becomes available to the Recipient Party without restriction from a third party; (v) becomes relevant to the settlement of any dispute or enforcement of either party’s rights under this Agreement in accordance with its terms and conditions or (vi) if the if the Recipient Party obtains express, prior written consent to disclose from the other party. If any Proprietary Information is disclosed or required to be disclosed pursuant to this Section, the party making such disclosure shall immediately inform the other party of such disclosure and take all reasonable protective measures to preserve the confidentiality of such Proprietary Information as fully as possible in the context of such permitted disclosure.
19.3
Notwithstanding Sections 19.1 and 19.2, either party may disclose Proprietary Information to its employees or agents, its legal, financial, and accounting advisors, and to its lenders with a need to know such Proprietary Information, provided that the disclosure is necessary to the performance of this Agreement and the Disclosing Party notifies any recipient of its confidential and proprietary nature and obtains, in advance, an agreement in writing from the recipient to be bound by the non-disclosure obligations of this Section.
20.
 NOTICES

	Address for Notices

Contact:                                                
Phone:                                                  

FAX:                                                    
	
	Address for Notices

CenturyLink Corporation

700 W. Mineral Ave.  MT/H28.18

Denver, CO 80120

Contact: Phone:     303-707-8622

FAX:       303-707-9970

Attn:  Joint Use Manager


The parties hereby execute and authorize this Agreement as of the latest date shown below:

LICENSEE






CenturyLink Corporation 

Signature






Signature













___________
Name Typed or Printed




Name Typed or Printed












_________________
Title







Title














_____ Date






            Date







Page 1


License Agreement for Poles/Innerduct


[image: image1.jpg]