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POLE ATTACHMENT LICENSE AGREEMENT


This Pole License Agreement (“Agreement”) is entered into as of the Effective Date by and between [INSERT PROPER CENTUYRLINK ENTITY] d/b/a CenturyLink, a [INSERT CENTURYLINK ENTITY TYPE, e.g. corporation, limited liability company, etc.] (“Licensor”), and [INSERT PROPER LICENSEE ENTITY], a [INSERT LICENSEE ENTITY TYPE, e.g. corporation, limited liability company, etc.] (“Licensee”).  Licensor and Licensee may sometimes be referred to in this Agreement individually as a “party” and collectively as the “parties.”  Any reference to “CenturyLink” in this Agreement or attached exhibits will mean Licensor
BACKGROUND:

A.
Licensee is a cable television system or telecommunications carrier or both and desires to furnish “Telecommunications Service” and/or “Cable Service”, as those terms are defined under Applicable Law, in areas in the State of _________ where Licensor is an Incumbent Local Exchange Carrier (“ILEC”) (Telecommunications Service and/or Cable Service, “Licensee Service”).

B.
For the purpose of Licensee furnishing Licensee Service, Licensee desires to place and maintain Licensee Equipment on Licensor Facilities located in areas in the State of _______________ where Licensor is an ILEC.
C.
In accordance with the terms and conditions of this Agreement, Licensor is willing to permit Licensee to place and maintain Licensee Equipment on Licensor Facilities for the purpose of Licensee furnishing Licensee Service.

For good and valuable consideration, the receipt and sufficiency of which are acknowledged by Licensor and Licensee, Licensor and Licensee agree as follows:

ARTICLE 1:

DEFINITIONS

1.1.
Definitions.  Certain terms used in this Agreement are defined and explained below:


Act - The Communications Act of 1934 as amended, including as amended by the Telecommunications Act of 1996.


Anchor - An assembly that stabilizes a Pole and holds it in place. An Anchor assembly may consist of a rod and fixed object or plate, typically embedded in the ground, which is attached to a guy strand or Guy Wire, which in turn is attached to the Pole.  The definition of “Anchor” does not include the guy strand that connects the Anchor to the Pole.


Annual License Fee - The annual fee Licensee pays in consideration for the License granted to it under Section 2.2.    

Application - The completed application that is in form either the same as that attached to this Agreement as Exhibit A or in ENS format designated by Licensor pursuant to Section 3.3, and that is submitted by Licensee to Licensor as part of the process under this Agreement by which Licensee seeks Licensor’s approval to make an Attachment.

Applicable Law – Applicable Law is defined in Section 20.2.1.
Approved Contractor - A contractor authorized by Licensor to perform Surveys, Make Ready Work in the Communications Space or other work Licensee is authorized to perform under this Agreement.  
Attachment – The physical attachment and placement by Licensee of wireless or wireline Licensee Equipment on or to Licensor Facilities.  The definition of Attachment also includes the Licensee Equipment itself that is physically attached and placed on or to Licensor Facilities. 
Cost(s) - All reasonable and actual costs paid or payable, which include: (a) external contractor or subcontractor labor costs and professional fees; (b) other costs and out-of-pocket expenses on a pass-through basis (e.g., equipment, materials, supplies or contract services); (c) internal labor costs directly related to the completion of Make Ready Work; and (e) reasonable allocations of administrative overhead.  Cost will not include any profit or markup.  Any calculation of Cost involving a charge to replace a Pole or Anchor will exclude the salvage value realized, if any, by Licensor for the removed Pole or Anchor.

Communications Space – The space on a Pole in which communications cables for telephone, cable and other communications circuits are attached.
days – Calendar days, unless specifically noted otherwise in this Agreement.
Effective Date - The date this Agreement is last signed by all of the parties.
Electronic Notification System (“ENS”) – The electronic notification system or systems designated by Licensor that Licensor may, in Licensor’s sole discretion, require Licensee to use in submitting an Application or any information, notice, consent, approval, request, document, demand or authorization and the like required or permitted under this Agreement.

Existing Attacher(s) - A public utility, person, governmental body or other entity that is not Licensee and that has an actual physical attachment of its facilities or equipment on or to a Licensor Facility.

FCC – The Federal Communications Commission.

Guy Wire - A metal cable of high tensile strength that is attached to a Pole and Anchor rod (or another Pole) for the purpose of reducing Pole stress.

Joint Owner(s) - A person, corporation, governmental body or other entity other than Licensor having an ownership interest in a Pole.
Large Attachment Order – Applications to make Attachments to 301 poles up to the lesser of 3000 poles or 5.0% of Licensor’s Poles located in the State of ________.
Licensee Equipment - The wireline or wireless equipment and facilities owned, maintained and used by Licensee in furnishing Licensee Service, including aerial wires, drop wires, tap-offs, above or underground cables, amplifiers, signal transmission apparatus and any other associated hardware, equipment and facilities.
Licensor Facility or Licensor Facilities – Any Pole and associated Right-of-Way. 

Survey – All work necessary to determine the Make Ready Work required to accommodate an Attachment, including field inspections, engineering and administrative processes.  

Make Ready Work - All work performed or to be performed as is necessary, in Licensor’s sole discretion, to prepare Licensor Facilities for an Attachment where such work is required solely to accommodate such an Attachment.
Modification – Licensee’s Rearrangement or Transfer of its Attachment, non-routine replacement or repair of its Attachment, or other alteration of its Attachment.     

Noncompliant Attachment - An Attachment not meeting the Specifications listed in Article 7, not being used by Licensee to provide Licensee Service, being used for any unlicensed use or otherwise not being used in accordance with the requirements of this Agreement.

Overlashing – Licensee placing its equipment or facilities upon an existing Attachment, or Licensee placing or allowing the placement of the equipment or facilities of a third party on an existing Attachment.  

Pole -   A Licensor-owned or controlled pole or a pole jointly owned by Licensor and any Joint Owner, and any Anchors, Guy Wires, hardware, wires, cables, strands, apparatus, enclosures, structures or other items attached to the pole or any hardware affixed to or associated with the pole.  The definition of “Pole” does not include poles for which Licensor has no legal authority to permit upon them the placement of the facilities or equipment of others.  

Rearrange or Rearranging - Relocating or reconfiguring an Attachment upon the Licensor Facilities to which the Attachment is made.

Right-of-Way - The right to use the land or other property of another to place structures and equipment upon it, or to provide access to the structures and equipment.   A Right-of-Way may run under, on or above public or private property (including air space above public or private property) and may include the right to use space in buildings, building complexes or other locations.

Service Drop – The wire connecting the distribution component of Licensee Equipment to Licensee’s individual customer.
Transfer or Transferring - Moving an Attachment from one Licensor Facility to another.

Unauthorized Attachment – An Attachment for which Licensor never granted Licensee a License.

ARTICLE 2:

SCOPE OF AGREEMENT
2.1
Representation and Warranty.  Licensee represents and warrants to Licensor that it provides Licensee Service in the areas in the State of _____ where Licensor is an ILEC, and that therefore, pursuant to Applicable Law, it is entitled to pole attachment rights and protections given to it under Applicable Law.  If at any time during the Term of this Agreement Licensee is no longer entitled to pole attachment rights and protections given to it under Applicable law, Licensee must immediately notify Licensor of the change. 
2.2
Grant of License.  Subject to the terms of this Agreement and consistent with Applicable Law, Licensor will grant a revocable, non-exclusive license to Licensee authorizing Licensee to make each specific Attachment to Licensor Facilities located in areas in the State of ____________ where Licensor is an ILEC, and to allow Licensee to use and maintain each specific Attachment for the purpose of Licensee providing Licensee Service (“License”).  This License will be evidenced in each instance by a Licensor-approved Application for the relevant Attachment.  A Licensor-approved Application is required for every Attachment.  No Attachment may be made to any Licensor Facility identified in an Application until Licensor has approved the Application in writing. 
2.3
Licensee Third Party Agreements.  If Licensee contracts or otherwise agrees with a third party for a lease of or similar arrangement for any Attachment, and as a result it is necessary for the third party to attach its own equipment to Licensor Facilities, then unless the third party has entered into a license agreement with Licensor and has received a Licensor-approved Application for the attachment, the third party attachment will be deemed Licensee’s Unauthorized Attachment subject to the Unauthorized Attachment provisions of Article 12.  If the third party enters into a license agreement with Licensor for the purpose stated in this Section 2.3, the contract between the third party and Licensee will be expressly subject and subordinate to this Agreement and will not relieve Licensee of any obligations under this Agreement.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                            

2.4
Licensee Maintenance.  Licensee will maintain Attachments in good and safe condition and repair (and replace if necessary) and in accordance with the “Specifications” (as defined in Section 7.1).  If Licensee refuses or neglects to fulfill its maintenance obligations under this Section 2.4 in a manner reasonably satisfactory to Licensor, Licensor may undertake such obligations itself, and Licensee will reimburse Licensor for the Cost Licensor incurred in fulfilling such obligations within 30 days of the invoice date for an invoice from Licensor for the Cost.
2.5 Entrance Facilities and Interconnection Agreements.

2.5.1
Neither this Agreement nor any License is applicable to Licensor’s Entrance Facilities.  For the purpose of this Agreement, “Entrance Facilities” is defined as the communications path between a customer’s premises and Licensor’s serving wire center for that premises.  Entrance Facilities are wholly within the ILEC’s local serving area, and are used for carrying interconnection or UNE traffic or access traffic under § 251 of the Act.  Any matters related to Entrance Facilities must be covered under a separate written interconnection agreement between the parties or ordered from an applicable tariff.

2.5.2
Neither this Agreement nor any License allows or will be deemed to allow Licensee to interconnect Licensee Equipment with the equipment, facilities or network of Licensor or of any other user or occupant of the Pole. Any interconnection arrangements between Licensor and Licensee must be authorized pursuant to a separate written interconnection agreement under § 251 of the Act.  Any interconnection arrangements between Licensee and any other user or occupant of a Pole (other than Licensor) must be approved in advance by Licensor, such approval to be at Licensor’s sole discretion.
ARTICLE 3:
POINTS OF CONTACT, NOTICE, BILLING AND ELECTRONIC INFORMATION
3.1
Points of Contact and Notice.  


3.1.1
The points of contact listed in this Section 3.1.1 (“Points of Contract”) will serve as the respective Licensor and Licensee representatives responsible for addressing and handling all operational issues regarding this Agreement.    Whenever any notice, consent, approval, request, document, demand, authorization and the like or notice of default is required or permitted under this Agreement (collectively, “Notice”), the Notice must be in writing (except for oral notice specifically allowed under this Agreement, if any).  Subject to Section 3.3, all Notice must be delivered in person, by United States certified mail, return receipt-requested, postage prepaid or by a nationally recognized overnight courier service to the Points of Contact at the following addresses:

Points of Contact




Licensee




Licensor
Name   _________________________________
Name   

Title     _________________________________
Title     

Address   _______________________________
Address   

                 _______________________________

    

Telephone ______________________________
Telephone   

E-Mail   ________________________________
E-Mail      

Name   _________________________________
Name   

Title     _________________________________
Title     

Address   _______________________________
Address   

                 _______________________________

    

Telephone ______________________________
Telephone   

E-Mail   ________________________________
E-Mail      


If applicable, the parties will give oral Notice to each other’s respective Points of Contact using the above listed phone numbers, to be followed up as soon as is reasonably possible with written Notice. 
3.1.2
Copies of Default Notice.  In addition to delivering default Notice to the Points of Contact, copies of all default Notice must be delivered to the parties at the following addresses.  Default Notice will not be sent using ENS.
If default Notice to Licensee:
_________________________
_________________________
_________________________
Attention:______________


If default Notice to Licensor:



_________________________ d/b/a CenturyLink



Real Estate Transaction and Analysis (RETA)




5454 W. 110th Street



KSOPKJO902 – RETA




Overland Park, KS  66211




Attn:  Real Estate Notices - ARN _______

and 

CenturyLink Law Department

5454 W. 110th St.
Mailstop: KSOPKJ 0701

Overland Park, KS 66211

Attn: Vice President of Commercial Law


3.2
Notice Effective Date and Change of Address.  If Notice is given by personal delivery, a receipt indicating that personal delivery was made must be obtained.  Notice will be deemed effective on the date of receipt by the addressee as shown on the receipt if given by personal delivery, on the return receipt if Notice is given by certified mail or the confirmation of delivery form if Notice is given by overnight courier service.  Oral Notice will be deemed effective upon its receipt.  Rejection or refusal to accept Notice or the inability to deliver Notice because of a changed address (or, in the case of oral notice, a changed phone number) of which no Notice was given will be deemed to be receipt of the Notice as of the date of rejection, refusal or inability to deliver.  Either party may change its address and contact information in Sections 3.1.1, 3.1.2 or 3.4.1 by giving Notice of such change to the other party in the manner for giving Notice prescribed in Section 3.1.1.
3.3
Electronic Notification System.  Licensor may, in its sole discretion, require Licensee to provide any information, notice, consent, approval, request, document, demand or authorization and the like required or permitted under this Agreement, including Applications, using ENS, and any such matters given by a party using ENS will be deemed to be given in writing for purposes of this Agreement. If Licensee fails to comply with this requirement, Licensee will be responsible for Licensor’s Costs incurred to process the information, including Costs for manual data entry, developing an electronic interface and ensuring the integrity of the information provided.
3.4 Billing, Payment, Non-Sufficient Funds, Costs of Collection and Partial Payment.  
3.4.1
All invoiced payments and other payments due and payable under this Agreement, including payments for Annual License Fees, must be paid by paper check or electronically via wire transfer.  Payment in cash or by credit card is not allowed. Licensor may ignore and refuse to accept any payment by cash or credit card made by Licensee, and ignore or refuse to accept any effort by Licensee to pay by cash or credit card.   If payment is made by paper check, such check must be delivered by United States certified mail, return receipt-requested, postage prepaid, by a nationally recognized overnight courier service or by regular United States first class mail, postage prepaid, to the parties at the following respective addresses (each a party’s “Billing Address”):

If to Licensee:


____________________


____________________


____________________
If to Licensor:


Legacy CT


CenturyLink



Attn:  Ashley Downs



P.O. Box 4065



Monroe, LA  71211-4065



Legacy EQ


CenturyLink



Cash Accounting



P.O. Box 4786



Monroe, LA  71211
3.4.2
In addition to any other rights or remedies to which Licensor is entitled under this Agreement, at law or in equity, Licensor may: (a) charge Licensee a reasonable fee for any Licensee payment checks returned for non-sufficient funds; and  (b) recover from Licensee all costs incurred by Licensor in collecting any outstanding payments from Licensee, including reasonable attorneys’ fees.  
3.4.3
Licensee’s partial payment of any monetary obligation owed to Landlord under this Agreement will not constitute payment in full of such monetary obligation, and is therefore subject to being a “Licensee Default” under Section 17.1 (a).  Licensor may, in its sole discretion, accept any such partial payment, and any acceptance of such partial payment will not constitute: (a) Licensor’s waiver of or release of any amount owed, or of any rights or remedies to which Licensor is entitled under this Agreement, at law or in equity; or (b) an accord and satisfaction. 
ARTICLE 4:

LICENSEE AUTHORIZATION 

4.1 
Authorization.  Licensee is solely responsible for obtaining and maintaining all necessary licenses, authorizations, permits, franchise agreements, Rights-of-Way, easements, rights and consents  from any governmental authority or any private individual or entity, and if applicable from any Joint Owner or Existing Attachers, as may be required so that Licensee can place, use or maintain its Attachments (collectively, “Authorization”). Authorization includes Licensee obtaining the appropriate real property interest for any Attachment that is to be used on, placed within or requires the entering onto of private property or a public street, highway or other public thoroughfare.   Each Authorization must be in writing, and if an Application is submitted that requires an Authorization, Licensee must submit copies of the Authorization along with its Application. Licensor will not be obligated to consider an Application requiring an Authorization that is not submitted with a copy of the Authorization. Submitting copies of an Authorization to Licensor will constitute Licensee’s representation and warranty that it has the proper Authorization to place, use or maintain its Attachment.  It will be a Licensee Default if Licensee obtains a License for an Attachment that required an Authorization, and Licensee failed to obtain the Authorization. Licensor will reasonably cooperate with Licensee in Licensee’s efforts to obtain an Authorization.    

 
4.2
Indemnification.  Licensor will not be liable to Licensee if Licensee is prevented from placing, maintaining or continuing an Attachment due to Licensee’s failure to obtain an Authorization, or due to revocation or termination of an Authorization.  Licensee will indemnify, hold harmless  and defend Licensor, Licensor’s parent, subsidiaries and affiliates and  their respective directors, officers, employees and agents (Licensor and the foregoing, each a “Licensor Indemnitee”) from and against any and all claims, suits, liens, actions, damages, penalties, assessments, fines, losses, liabilities, costs, expenses, fees (including reasonable attorneys’ fees through appeal) (collectively, “Damages”), for a claim by a third party against a Licensor Indemnitee arising from or related to Licensee’s failure to obtain or comply with an Authorization, or the revocation or termination of an Authorization.  For the purpose of this Section 4.2, “Damages” will include Licensor’s Cost of relocating Licensor Facilities and of defending Licensor’s rights to and in any Right-of-Way granted to Licensor.  
4.3
Revocation of Authorization.  If an Authorization is revoked, expires or terminates for any reason after an Attachment for which an Authorization is required is made and for which Licensor granted a License, the License will be automatically revoked, effective the day the Authorization is revoked, expires or terminates.  Licensee will then remove the Attachments covered under the revoked License in accordance with Article 10.  

4.4
Denial of Application.  If an Authorization is revoked, expires or terminates for any reason after an Application is made for which the Authorization is required, but before Licensor approves the Application, Licensor may deny the Application. 

ARTICLE 5:

APPLICATION AND ATTACHMENT PROCESS
5.1
Application.  Before making an Attachment, Licensee must submit a completed Application for the desired Attachment to Licensor.  Every Application must be accompanied by a fee of $150.00 (“Application Fee”). Licensor may refuse to consider any Application which is not accompanied by an Application Fee.    Licensor may treat multiple Applications from Licensee as a single Application when the Applications are made within 30 days of each other. Licensor will negotiate in good faith the timing of all Applications larger than the lesser of 3000 poles or 5.0% of Licensor’s poles located in the State of _______.

5.2
Response to Application. For an Application to make Attachments up to the lesser of 300 Poles or 0.5% of Licensor’s Poles located in the State of __________, Licensor will provide a written response to each completed Application within 45 days of Licensor’s receipt of the Application (“Stage I Timeline”). Licensor may extend the Stage I Timeline by 15 days for a Large Attachment Order.   Licensee will provide an affirmative response to Licensor that it has received the approved Application. If Licensor has completed a Survey of the relevant Licensor Facilities, Licensor’s response may be considered notice that Licensor has completed such a Survey.  

 5.3
Stage I - Survey.  Provided Licensor’s response under Section 5.2 was not a denial of the Application, then during the Stage I Timeline, Licensor may conduct a Survey to determine if Make Ready Work is required.  If Licensor determines that Make Ready Work is required, Licensor will, within 14 days of the expiration of the Stage I Timeline (this 14 Day period, “Stage II Timeline”) or within 14 days of a response under Section 5.2 given by Licensor to Licensee within the Stage I Timeline, give notice to Licensee containing an estimate of Make Ready Work Costs (“Make Ready Notice”).  If Licensee’s own contractor has performed a Survey pursuant to Article 5.7.2, and the same is provided to Licensor before Licensor has provided Make Ready Notice, Licensor will provide Make Ready Notice to Licensee within 14 days of its receipt of Licensee’s Survey.  Licensor may withdraw any Make Ready Notice beginning 14 days after it has provided Licensee with the Make Ready Notice.  

  
5.4
Stages II & III - Estimated Make Ready Work Cost and Licensee Acceptance.   If Licensee accepts the estimate in the Make Ready Notice and elects to proceed with making the Attachment after receipt of the Make Ready Notice, then at anytime thereafter (but in no event longer than 14 days after its receipt of the Make Ready Notice), and provided Licensor has not withdrawn the Make Ready Work Notice pursuant to Article 5.3, Licensee may give notice that it has accepted the Make Ready Notice to Licensor and that it is agreeable to the Make Ready Work, accompanied by payment for the estimated Make Ready Work Cost (“Make Ready Acceptance”), and by doing so, Licensee is obligated to pay for all final Make Ready Work Cost (which will include any Survey Cost).  If Licensee fails to timely deliver the Make Ready Acceptance, Licensor may deny the Application, and Licensee will pay for any Survey Cost within 30 days of the invoice date for an invoice sent to Licensee for the Survey Cost.   
5.5
Stage IV - Make Ready Work Timeline. 

5.5.1
For an Application to make Attachments to up to the lesser of 300 Poles or 0.5% of Licensor’s Poles located in the State of __________ and that will be placed in the Communications Space, Licensor will complete Make Ready Work no later than 60 days from the date it sends the “Communications Space Notice” (as defined in Section 5.6).  For an Application to make wireless Attachments to up to the lesser of 300 Poles or 0.5% of Licensor’s Poles located in the State of __________  and that will be placed above the Communications Space, Licensor will complete Make Ready Work no later than 90 days from the date it sends the “Above Communications Space Notice” (as defined in Section 5.6).  Licensor may add 45 days to the Make Ready Work completion periods set forth in this Section 5.5.1 for any Large Attachment Order.  The foregoing timelines are also subject to Licensor’s rights under Sections 5.5.2 and 5.5.3.

5.5.2
Licensor may deviate from the timelines for Make Ready Work performance if during the performance of Make Ready Work good and sufficient cause exists that renders it infeasible for Licensor to complete the Make Ready Work with the proscribed timeline.  If Licensor so deviates, it will immediately give notice to Licensee and any affected Existing Attachers and Joint Owners, stating the reason for, date and duration of the deviation.  Licensor will deviate from the proscribed timelines for a period of no longer than necessary, and will resume Make Ready Work performance without discrimination when Licensor returns to routine operations.

5.5.3
If Make Ready Work is not completed by Existing Attachers by the dates specified in the Communications Space Notice, Licensor, prior to the expiration of the period in which Make Ready Work was to be completed, may notify Licensee that it intends to exercise its right to complete all remaining Make Ready Work itself within an additional 15 days, and if the Make Ready Work remains unfinished at the end of the 15 day extension, Licensee may assume control of the Make Ready Work, using Approved Contractors pursuant to Section 5.7.3.

5.6
Make Ready Work Notice to Existing Attachers and Joint Owners. Upon receipt of payment from Licensee for the estimated Make Ready Work Cost: (1) for Attachments to be placed in the Communications Space, Licensor will immediately give  notice to all known Existing Attachers and Joint Owners, if any,  that contains the following information (“Communications Space Notice”): (a) where and what Make Ready Work will be performed; (b) a date for completion of Make Ready Work that is no later than 60 days after such notice is sent (or 105 days in the case of a Large Attachment Order);  (c)
advise that any Existing Attacher may modify its attachment consistent with the specified Make Ready Work before the date set for completion; (d) advise that Licensor may assert a right to 15 additional days to complete Make Ready Work; (e) advise that if any Make Ready Work is not completed by the completion date set by Licensor (or 15 days later if Licensor has asserted its 15 day right to complete Make Ready Work, as set forth in Section 5.5.3), Licensee may itself complete the specified Make Ready Work; and (f) the name, telephone number and email address of a person to contact for more information about the Make Ready Work procedure; and (2) for wireless Attachments to be placed above the Communications Space, Licensor will immediately give notice to all known Existing Attachers and Joint Owners, if any, that contains the following information(“Above Communications Space Notice ”): (a) where and what Make Ready Work will be performed; (b) a date for completion of Make Ready Work that is no later than 90 days after such notice is sent (or 135 days in the case of any Larger Attachment Order); (c) advise that any Existing Attachers may modify its attachment consistent with the specified Make Ready Work before the date set for completion; (d) advise that Licensor may assert a right to 15 additional days to complete Make Ready Work, as set forth in Section 5.5.3; and (e) the name, telephone number and email address of a person to contact for more information about the Make Ready Work procedure.

5.7
Approved Contractors for Survey and Make Ready Work. 

5.7.1
Licensor will create and keep up-to-date a reasonably sufficient list of Approved Contractors, and will make the list available to Licensee.
5.7.2
For any Application requesting Attachments to the Communications Space for which Licensor did not timely respond as required in Sections 5.2, Licensee may hire an Approved Contractor to complete the Survey.  

5.7.3
For any Application requesting Attachments in the Communications Space for which Make Ready Work is required, and such Make Ready Work is not completed by the timelines set forth in Sections 5.5 and 5.6, Licensee may hire an Approved Contractor to complete the Make Ready Work: (a) immediately, if Licensor has not notified Licensee that it is asserting its right to perform the remaining Make Ready Work and that it will do so; or (b) after 15 days has passed from if Licensor has asserted its right to perform Make Ready Work by the date specific in the Communications Space Notice, and has failed to complete such Make Ready Work .  

5.7.4
If Licensee hires an Approved Contractor pursuant to Sections 5.7.2 and 5.7.3, Licensee will provide Licensor with a reasonable opportunity for Licensor to accompany Approved Contractor while it performs the work, and to consult with both the Approved Contractor and Licensee regarding the work.

5.7.5
Licensee is liable for the work, acts or omissions of the Approved Contractors it hires and for all payment owed to such Approved Contractors.  Licensee will indemnify, hold harmless and defend each Licensor Indemnitee from and against any Damages for a claim by an Approved Contractor hired by Licensee against a Licensor Indemnitee arising from or related to the Approved Contractor performing work on Licensee’s behalf, the work itself or Licensee’s failure to pay money it owes to the Approved Contractor.

5.7.6
For all other work Licensee is to perform under this Agreement,  Licensee may enter into an agreement with an Approved Contractor to perform such work on Licensee’s behalf, including work relating to Attachments, Transferring, Rearranging and removing Attachments.  Licensee is liable for the work, acts or omissions of the Approved Contractors it hires, and for all payment owed to such Approved Contractors.  Licensee will indemnify, hold harmless and defend each Licensor Indemnitee from and against any Damages for a claim by an Approved Contractor hired by Licensee against a Licensor Indemnitee arising from or related to the Approved Contractor performing work on Licensee’s behalf, the work itself or Licensee’s failure to pay money it owes to the Approved Contractor.
5.8
Completion of Make Ready Work.  Once all required Make Ready Work has been completed, the party completing the same will notify the other party of the completion.  If Licensor performed the Make Ready Work, its notice of completion will be accompanied by an invoice for all final Make Ready Work Cost, the same being due and payable within 30 days of the date of the invoice.  Licensor will issue the approved Application for the Attachment upon receipt of payment for the Make Ready Work Costs or, if applicable, upon receipt of completion notice from Licensee.  Licensee will neither make an Attachment nor begin work at Licensor Facilities in furtherance of an Attachment until it has paid the Make Ready Work Cost, been notified by Licensor that all Make Ready Work has been completed or, if applicable, notified Licensor that it has completed all Make Ready Work,  and has received approval of the relevant  Application.
5.9
Attachment Completion and Identification of Attachment.  

5.9.1
Licensee must complete its Attachment within 120 days of its receipt of a Licensor-approved Application.  Within 15 days after completion of the Attachment, Licensee will give written notice to Licensor that is has completed its Attachment using the form attached to this Agreement as Exhibit A (“Notice of Proposed Work Form B”). If Licensee does not complete its Attachment within the 120 day period, the License granted for the Attachment will be automatically revoked upon the expiration of the 120 day period.  Licensee is not entitled to a refund of any Application Fee, Make Ready Survey Charge or Make Ready Work Costs it previously paid for the incomplete Attachment.  

5.9.2
Each Attachment must have a tag or similar item affixed to it that clearly and conspicuously identifies Licensee as the owner of the Attachment, and be done in a manner that allows Licensor or its agents to readily identify from the ground that the Attachment belongs to Licensee. 

5.10
Initial Post-Attachment Inspection.  Licensor may, in its sole discretion, perform an inspection of each Attachment after its initial completion to see if it is in compliance with the Specifications listed in Article 7 (“Initial Post-Attachment Inspection”).  Licensor must perform any Initial Post-Attachment Inspection within 90 Days of receipt of Licensee’s Completion Notice for the Attachment.  If Licensor decides to conduct an Initial Post-Attachment Inspection, Licensor will: (a) notify Licensee of that decision; (b) give Licensee or its representative the opportunity to be present for the Initial Post-Attachment Inspection; and (c) invoice Licensee for an inspection fee of $70.00 per hour (“Initial Post-Attachment Inspection Fee”).  Licensee will pay the Initial Post-Attachment Inspection Fee within 30 Days of the invoice date. If the Initial Post-Attachment Inspection reveals that an initial Attachment is a Noncompliant Attachment, the Noncompliant Attachment will then be subject to the Noncompliant Attachment provisions of Article 12. 

5.11
Overlashing.  

5.11.1
When Licensee intends to engage in Overlashing or to allow third party Overlashing, Licensee must give Licensor at least 10 days notice after engaging in or allowing the Overlashing (“Overlashing Notice”) using the form attached to this Agreement as Exhibit A.    

5.11.2
Each instance of Overlashing and the equipment or facilities  that are themselves overlashed to the Attachment must meet the Specifications listed in Article 7, must be used for the use that the overlashed Attachment itself is licensed for, and must otherwise be used in accordance with the applicable requirements of this Agreement.  

5.11.3
If Licensee does not comply with any of the requirements of Section 5.11.2 or fails to give Overlashing Notice, Licensor may treat the associated Attachments as Noncompliant Attachments subject to the provisions of Article 12.
5.12
Work Danger.  The parties acknowledge that  in exercising its rights under this Agreement, including making Attachments, Licensee, its employees, agents, Approved Contractors,  contractors and subcontractors  will necessarily be required to work near, adjacent to and in the vicinity of electrically energized lines, transformers or equipment of Licensor or others located on or around Licensor Facilities, and it is the parties’ intention that the energy from the same will not be interrupted, except in an emergency situation that poses the risk of death or serious injury to people or property.  Licensee is fully and solely responsible for ensuring that its employees, agents, Approved Contractors, contractors and subcontractors have the necessary skill, knowledge, training and experience in order to protect themselves, their fellow employees, Licensor’s employees, agents and contractors as well as  the general public from harm or injury while exercising Licensee’s rights under this Agreement, including making Attachments.  Licensee represents and warrants to Licensor that it is apprised of, conscious of and understands the imminent dangers inherent in the work necessary to exercise its rights under this Agreement, including making Attachments, and Licensee will as its sole duty and responsibility notify and inform and continue to notify and inform its employees, agents, Approved Contractors, contractors and subcontractors of such dangers. Furthermore, Licensee acknowledges that it is ultimately responsible for the actions of its employees, agents, Approved contractors, contractors and subcontractors, and as such will ensure that the same maintain insurance coverage in the manner required of Licensee under Article 18.
5.13
Non-interference.  Licensee will place and maintain its Attachments at its own expense and in such a manner so as to not interfere with work being performed by or service being provided by Licensor, Joint Owners or Existing Attachers.

5.14
Service Drops.  Licensee may attach a Service Drop to a Pole prior to submitting an Application for the Service Drop, provided the attachment of the Service Drop is made in accordance with the Specifications, and that Licensee submits an Application for the Service Drop within 30 days after its attachment.
5.14
Power Supply Cabinets.  Licensee will not and will not be allowed to attach power supply cabinets with battery back-ups on a Pole.  Provided Licensee has Licensor’s approval pursuant to this Agreement, Licensee will place any allowed power supply cabinets adjacent to a Pole at a minimum distance of 5 feet.    
ARTICLE 6:

MATTERS AFFECTING LICENSE OR APPROVAL
6.1
Safety, Reliability and General Engineering Principles.  For reasons of safety, reliability or general engineering principles, including insufficient Licensor Facility capacity and technical interference problems with Licensor Facilities or equipment or the equipment of Joint Owners or Existing Attachers, Licensor may, in its sole discretion, at any time revoke a License granted under this Agreement or deny an Application.  Upon revocation, Licensee will remove its Attachments in accordance with Article 10.  
6.2
Licensor Service Obligations and No Duty to Construct.  
6.2.1
Licensor’s right to locate, maintain and operate Licensor Facilities to fulfill its own service obligations is in no manner limited by this Agreement.  
6.2.2
Nothing in this Agreement will compel or be construed as compelling Licensor to construct, retain, extend, place, replace, restore or maintain any Licensor Facilities that Licensor needs or does not need for its own service requirements, business or operations, or to approve an Application that would require Licensor to construct, retain, extend, place, replace, restore or maintain any Licensor Facilities. 

6.3
Other Agreements.  Nothing in this Agreement limits, restricts or prohibits Licensor from continuing or entering into any other agreement or arrangement regarding the use of Licensor Facilities.  

6.4
Joint Owners and Existing Attachers.  The rights of Licensee under this Agreement are at all times subject to existing agreements or arrangements between Licensor and any Joint Owners or Existing Attachers.

6.5
Licensee Only.  Only Licensee is allowed to make Attachments under this Agreement. Nothing in this Agreement will permit or be construed as permitting any person or entity other than Licensee to make Attachments, including any Licensee parent, affiliate or subsidiary.

6.6
Specific Parts of Licensor Facilities.  Except as may be required by Applicable Law: (a) nothing in this Agreement grants Licensee the right to attach to or occupy any specific part of Licensor Facilities, including any specific part of a Pole, Anchor or Right-of-Way, or compels Licensor to grant Licensee the right to attach to or occupy any specific part of Licensor Facilities; and (b) Licensor may determine and assign the location on a Licensor Facility where Licensee’s Attachments are to be made.  Once Licensee’s Attachment is assigned a location, Licensee must maintain that location unless a change is first sought and approved in accordance with the Application and Attachment process of Article 5.

6.7
Interference.  Licensor may deny an Application or revoke a License if Licensor, in its sole discretion, believes the Attachment or continued Attachment would interfere with Licensor’s existing service requirements, the use of Licensor Facilities by Joint Owners or Existing Attachers, or create a hazardous or unsafe condition. 

6.8
No Ownership or Property Rights.  Licensee’s use of Licensor Facilities under this Agreement, however extended, or payment of fees or charges required under this Agreement, does not create or vest in Licensee any ownership or property rights in Licensor Facilities, or any of Licensor’s other real or personal property.  Licensee's rights are limited to a License for the Attachment in strict compliance with the terms and conditions of this Agreement.  

6.9
Loss of Property Rights.  Licensor may deny an Application if, in Licensor’s sole discretion, a proposed Attachment could result in Licensor’s forfeiture of a Right-of-Way or other right to occupy property on which Licensor Facilities are located. 

6.10
Unpaid Monetary Obligations.  Licensor may refuse to consider or may deny an Application as long as any of Licensee’s monetary obligations due and payable to Licensor under this Agreement remain unpaid.  However, Licensor may not refuse to consider or deny an Application because of such unpaid monetary obligation if Licensee has invoked and is in compliance with Section 13.5 regarding the unpaid monetary obligation. 
6.11
Pole Attachment Bond and Certificate of Insurance.  Licensor may refuse to consider an Application for which the bond requirements of Section 14.1 have not been met or if Licensee has not delivered the Certificate of Insurance required under Section 18.6.

6.12
 Noncompliant and Unauthorized Attachments.  Licensor may refuse to consider any Application until Licensee has, in accordance with Article 12, brought any Noncompliant Attachment into compliance or removed it, or has removed any Unauthorized Attachment or made Application for it. 

ARTICLE 7:

SPECIFICATIONS
7.1
Specifications.  Each Attachment must  be placed, maintained and operated throughout the Term in accordance with the following, all of which are incorporated by reference into this Agreement (collectively, “Specifications”):  (a)
the requirements and specifications of the most current edition of the National Electrical Safety Code and any formal interpretations of it, including a determination of the strength of the Licensor Facilities to ensure sufficiency for transverse and vertical loads;  (b) the most current rules and regulations of the Occupational Safety and Health Act;  (c) the most current standards of the American National Standards Institute;  (d)  the rules, regulations or codes of any applicable governing authority;  (e)
any Applicable Law;  (f) generally accepted industry standards, including those standards applicable to wind movement and ice load on aerial facilities; (g)
Licensor’s written specifications that are set forth in this Agreement, an Application, drawing, text or other writing, including any requirements for the location of an Attachment; and (h) the grounding specifications as set forth on Exhibit D attached to this Agreement (“Grounding Specifications”).  If a conflict exists between any of the Specifications, the more stringent Specification will apply and control.
ARTICLE 8:

MODIFICATIONS

8.1
Licensee-Requested Modification.   If Licensee desires a Modification, Licensee must adhere to the Application and Attachment process of Article 5 for each desired Modification.  Each Modification requested by Licensee and approved by Licensor will be performed at Licensee’s own expense and be done in a manner that does not interfere with work being performed by or service being provided by Licensor, Joint Owners or Existing Attachers.  If Licensee cannot conduct a Modification to meet any applicable timing requirements, Licensor may perform Licensee’s Modification at Licensee’s sole Cost, and will invoice Licensee for that Cost.  Licensee will pay the invoice within 30 days of the invoice date.  Notwithstanding anything else to the contrary in this Agreement, Licensee does not need to make an Application or obtain a modified License for the following types of matters, and such matters will not be within the definition of “Modification”:  (a) changes incident to routine or emergency maintenance, repair and replacement of Licensee Attachments, provided that any replacement involves replacing existing Licensee Equipment with the same or substantially similar Licensee Equipment; (b) installation or replacement of Service Drops not attached to Poles; or (c) removal of Licensee’s Attachments, provided the removal is performed in compliance with Applicable Law and Article 10.  In addition to any reimbursement of Costs required under Article 5, Licensee will pay any additional Costs incurred by Licensor that are solely related to a Licensee-requested Modification.  

8.2
Licensor-Required Modification.   

8.2.1
Licensor may at any time and for any reason require Licensee to conduct a Modification.  Except as otherwise required in this Agreement or by Applicable Law, Licensee will perform any Licensor-requested Modification for and on the account of Licensor within 60 days of its receipt of Licensor’s notice regarding the Modification (including any required Transfer notice using the form attached as Exhibit A).  Upon completion of the Modification, Licensee will notify Licensor of the same, and Licensor will then provide to Licensee a writing acknowledging its consent to and approval of the Licensor-required Modification.  Licensee will not be required to submit an Application under Article 5 for the Modification.  If Licensee cannot conduct a Modification to meet any applicable timing requirements of Licensor, Licensor may perform Licensee’s Modification at Licensee’s sole Cost.  Licensee will not be required to conduct any Make Ready Survey or Make Ready Work in connection with a Licensor-requested Modification.  If the Modification required by Licensor can reasonably be expected to take more than 60 days to implement, then Licensor and Licensee will agree upon a reasonable extension of the initial 60-day time period.  

8.2.2
If Licensor requires Licensee to conduct a Modification or Attachment removal due to, in Licensor’s sole discretion, an immediate safety threat or emergency, Licensor will make a reasonable effort to notify Licensee of the need for an emergency Modification or Attachment removal so that Licensee can complete the required work.  Such notification may be given orally by Licensor to Licensee’s Point of Contact. If the safety threat or emergency arose because of Licensee’s actions or Attachment, Licensee will conduct the Modification or Attachment removal at its sole Cost.  If Licensor’s reasonable efforts to give Licensee notice are not successful, or if Licensee, after receipt of such notice, does not immediately dispatch personnel and conduct the Modification or Attachment removal, then Licensor may conduct the Modification or Attachment removal itself and will, within a reasonable period of time after completion, give Licensee notice of the Modification or Attachment removal.  Licensor will conduct the Modification or Attachment removal at its own Cost, unless the safety threat or emergency arose because of Licensee’s actions or Attachment, in which case Licensee will reimburse Licensor for the Cost of the Modification or Attachment removal within 30 days of the invoice date for an invoice from Licensor for the Cost.  

ARTICLE 9:

PROPERTY SUBJECT TO FORFEITURE
9.1
Forfeiture.  If a License is granted and subsequently Licensor, in Licensor’s sole discretion, believes that the Attachment made under that License could result in or actually results in a forfeiture of Licensor’s rights to occupy the property on which Licensor Facilities are located, Licensor may revoke the License for the relevant Attachment.  Licensor will send notice of revocation to Licensee and upon receipt of notice, Licensee will immediately remove its Attachment at its own cost and expense.  If the Attachment is not immediately removed, Licensor may remove the Attachment without liability to Licensee.  In that case, Licensee will reimburse Licensor for the removal Cost within 30 days of the invoice date for an invoice from Licensor for the Cost.  Licensee will indemnify, defend and hold each Licensor Indemnitee harmless from and against any Damages arising from or related to Licensee’s actions or failure to act under this Section 9.1.

ARTICLE 10:
REMOVAL OF ATTACHMENTS
10.1
Removal.  In addition to and subject to other provisions in this Agreement requiring Licensee to remove Attachments, Licensee will, unless notified otherwise by Licensor, remove Attachments at its own expense within 60 days of: (a) Licensee’s receipt from Licensor of any allowed notice to remove; (b) the date the License covering the Attachment is revoked; or (c) the date this Agreement expires or terminates.  

10.2
Removal Notice.  When Licensee desires to remove an Attachment, be it permanently or as part of a Modification, or if Licensee is required under this Agreement to remove an Attachment, Licensee must provide 10 days advance notice to Licensor of when the removal is to occur using the form attached to this Agreement as Exhibit A.  If this Agreement requires immediate removal of Attachments, Licensee may give oral notification to Licensor’s Point of Contact of when the removal will occur as far in advance of the removal as is reasonably possible.  Licensee must give notice to Licensor that an Attachment has been removed using the form attached to this Agreement as Exhibit A.  Licensee’s obligations under this Agreement to remove Attachments will survive the expiration or termination of this Agreement and any License revocation.

10.3
Failure To Remove and Revocation of Noncompliant Attachment License.  

10.3.1
If Licensee fails to remove an Attachment as required under this Agreement, Licensor may remove the Attachment without any liability on Licensor’s part for damage to Attachments or the real or personal property of Licensee or any other person, or for any interruption of Licensee’s services.  Licensee will reimburse Licensor for Licensor’s Cost to remove the Attachments within 30 days of the invoice date for an invoice from Licensor for the Cost.  

10.3.2
For any Noncompliant Attachment, Licensee’s failure to timely remove an Attachment as required under this Agreement will be deemed an immediate revocation of any License granted for the Noncompliant Attachment

10.4
No Adjustment.  Licensee is not entitled to any adjustment, pro-ration or refund of Annual License Fees or other payments made to Licensor under this Agreement for Attachment removals after payment for the then current calendar year has been made.
10.5
Reattachment.  When an Attachment is removed, Licensee must adhere to the Application and Attachment process of Article 5 for any desired reattachment or new Attachment to the same Licensor Facility.  

10.6
Indemnification.  Licensee will indemnify, hold harmless and defend each Licensor Indemnitee from and against any and all Damages for a claim by a third party against a Licensor Indemnitee arising from or related to any removal of or failure to remove Attachments.

10.7
Return of Licensee Equipment.  If Licensor removes Licensee Equipment from Licensor Facilities under this Agreement, Licensor will return the Licensee Equipment to Licensee only upon Licensee’s payment of the Cost of removal, storage and delivery, and all other amounts due and owing to Licensor under this Agreement.

ARTICLE 11:
POLE ABANDONMENT AND PURCHASE
11.1
Pole Abandonment and Purchase.  If Licensor intends to abandon a Pole on which Licensee has an Attachment and for which Licensee is the sole user, Licensor will give notice to Licensee of its intention at least 60 days prior to the date it intends to abandon the Pole using the form attached to this Agreement as Exhibit C (“Abandonment Notice”).  Licensee may elect to purchase the Pole in the amount set forth (“Purchase Price”) in the Bill of Sale portion (“Bill of Sale”) of the Abandonment Notice.   If Licensee elects to purchase the Pole, Licensee must sign and date the Abandonment Notice where appropriate, including the Bill of Sale, and deliver it and payment of the Purchase Price to Licensor within 10 days of Licensee’s receipt of the Abandonment Notice. Ownership of the Pole will transfer from Licensor to Licensee upon the terms and conditions as set forth in the Bill of Sale.
11.2
No Purchase.  If Licensee does not elect to purchase the Pole, any License previously issued for Attachments to the relevant Pole will automatically revoke upon the expiration of the 60 day period set forth in Section 11.1, and Licensee will then remove its Attachments from the relevant Pole in accordance with Article 10.
ARTICLE 12:
UNAUTHORIZED AND NONCOMPLIANT ATTACHMENTS
12.1
Unauthorized Attachment Application and Removal.  If Licensor discovers an Unauthorized Attachment, Licensor may give notice of the Unauthorized Attachment to Licensee.  Licensee will have 15 days from receipt of the notice to make an Application for the Unauthorized Attachment.  If no Application is received by Licensor within the 15 day time period, Licensee must remove its Unauthorized Attachment in accordance with Article 10.   
12.2
Unauthorized Attachment Fee.  In addition to any other rights and remedies to which Licensor may be entitled for an Unauthorized Attachment at law, in equity or under this Agreement, Licensor may charge Licensee (a) an unauthorized attachment fee of $500 per Pole for Attachments made without a pole attachments agreement; and (b) an unauthorized attachment fee of 5 times the current Annual License Fee per Attachment if the violation is self-reported or discovered through an Audit (“Unauthorized Attachment Fee”).  In addition to the Unauthorized Attachment Fee, Licensor will be entitled to $100 per Unauthorized Attachment if the violation is found by Licensor in an Audit in which the Licensee declined to participate.  All fees owed by Licensee under this Section 12.2 are due and payable in arrears.   

12.3
Noncompliant Attachment. In addition to any other rights and remedies to which Licensor may be entitled for a Noncompliant Attachment at law, in equity or under this Agreement, if Licensor discovers a Noncompliant Attachment, Licensor may give notice of the Noncompliant Attachment to Licensee.  Such notice must set forth in detail the specific violations of any Specifications.  Licensee must, at its own expense, either: (a) submit plans of correction within 60 days of receipt of notification of a Noncompliant Attachment or bring the Noncompliant Attachment into compliance and provide notice of the correction to the Licensor within 180 days of Licensee’s receipt of the Noncompliant Attachment notice; or (b) remove the Noncompliant Attachment in accordance with Article 10.  Licensee’s failure to do either will be deemed an immediate revocation of any License granted for the Noncompliant Attachment and subject to removal in accordance with Article 10.   
12.4
Fees Due and Payable.  All fees and charges Licensee owes to Licensor under this Agreement remain due and payable whether or not Licensee continues the Unauthorized Attachment or the Noncompliant Attachment.

12.5
No Effect of Delay or Failure of Notice.  Licensor’s delay in giving or failing to give notice of an Unauthorized Attachment or a Noncompliant Attachment neither constitutes Licensor’s acceptance of the Unauthorized Attachment or the Noncompliant Attachment, nor constitutes Licensor’s waiver of any rights relative to the Unauthorized Attachment or the Noncompliant Attachment. 

12.6
No Retroactive Effect.  If a License is subsequently issued for an Unauthorized Attachment or a Noncompliant Attachment, the License will not operate retroactively or constitute a waiver of any of Licensor’s rights relative to the Unauthorized Attachment or the Noncompliant Attachment.  Licensee will be subject to all liabilities, obligations and responsibilities of this Agreement regarding an Unauthorized Attachment or a Noncompliant Attachment from their inception.

article 13:
ANNUAL LICENSE Fee  
13.1
Annual License Fee.  Licensee will pay Licensor an Annual License Fee of $____ per Licensor Facility upon which Licensee has at least one Attachment.  
13.2
Payment.  

13.2.1
Licensee’s obligation to pay an Annual License Fee will commence upon the date the Attachment subject to an Annual License Fee is made (“Fee Commencement Date”).   Subject to Sections 13.2.2 and 13.2.3, Annual License Fees are payable by Licensee annually in advance without any set-off or deduction.  Licensor will invoice Licensee for Annual License Fees in January of each calendar year during the Term, and Licensee will pay the invoice within 30 days of the invoice date.   

13.2.2
Subject to Section 13.2.3, an Attachment placed at any time during a calendar year will be considered in use for that entire calendar year, and the Annual License Fee for that Attachment will initially be invoiced on the annual January invoice for the succeeding year.  This amount is due and payable in arrears and is in addition to the Annual License Fee described in section 13.2.1 that is paid in advance.
As an example of how invoicing would work under Sections 13.2.1 and 13.2.2, assume the Fee Commencement Date for a particular Attachment is August 1, 2011. The first Annual License Fee for that Attachment would appear in the January, 2012 invoice. That invoice would reflect an Annual License Fee for that Attachment owed in arrears for the year 2011, as well as the Annual License Fee for that Attachment payable in advance for the year 2012.  Subsequently, the Annual License Fee for that Attachment would be payable in advance each January at the then current Annual License Fee.   
13.2.3
An Attachment placed after January 1 of the final calendar year of the Term will be considered in use for that entire calendar year, and the Annual License Fee for that Attachment will be invoiced within 90 days of the day the Term expires or terminates.  This amount is due and payable in arrears.  Licensee’s obligation to pay this amount will survive the expiration or termination of this Agreement.  

13.3
Fee Adjustment.  Recurring and nonrecurring charges for Attachments are in accordance with Section 224 of the Act and FCC orders, rules, and regulations promulgated under the Act. Licensor will adjust the Annual License Fee once per year (except during the final year of the Term) by re-calculating recurring rates for pole attachments using the FCC rules and formulae found at 47 C.F.R. § 1, Subpart J and A.R.M.I.S data filed with the FCC.  Licensor will implement and bill the re-calculated rates without amending this Agreement.  Licensor will provide notice of the new recurring rates not less than 60 Days in advance of the effective date for such rates.  The adjusted Annual License Fee will become effective as of the next invoicing cycle (for example, if Licensee receives a Fee Adjustment Notice on July 1, 2011, then the January 2012 invoice will reflect the adjusted Annual License Fee for those fees due and payable in advance). If Licensee objects to the proposed adjustment, it may terminate this Agreement by providing notice of its intent to terminate within 30 days of its receipt of the Fee Adjustment Notice, and this Agreement will then terminate 60 days from the date of the Fee Adjustment Notice.  Upon termination, Licensee will remove its Attachments in accordance with Article 10.  
13.4
Invoice Dispute.  Notwithstanding any other dispute resolution procedures that may be set forth in this Agreement, Licensee may dispute any amount for which it was invoiced by Licensor if: (a) Licensee has a reasonable good faith basis for the dispute; (b) Licensee has first paid the entire amount indicated in the relevant invoice, including the disputed amount, in full by the payment due date; and (c) prior to the payment due date, Licensee has given notice to Licensor at its Billing Address describing in detail the dispute and its good faith basis for the dispute. If the preceding conditions are met, the parties will attempt to resolve the invoice dispute within 60 days of the payment due date.  If the parties are unable to resolve the invoice dispute within such 60 day time period, a party may resort to any other right or remedy to which it is entitled under this Agreement, at law or in equity.   

13.5
Inaccuracies.   If Licensor discovers an inaccuracy or mistake in the factors used to calculate charges owed by Licensee to Licensor under this Agreement, including Annual License Fees, and that due to this inaccuracy or mistake Licensee owes additional money to Licensor, then whether or not an invoice was paid that purportedly included or should have included these additional charges, Licensee will owe these additional charges to Licensor.  Licensor may invoice Licensee for the additional charges, and the additional charges are due and payable in arrears.  The additional charges can encompass amounts owed as far back as the Effective Date of this Agreement. Licensee will pay the additional charges within 30 days of the invoice date. 

13.6
Procedures.  Licensor may periodically revise its invoicing and collection procedures.  Licensor will provide reasonable advance notice to Licensee of the revisions.

13.7
Inclusion in Annual Invoice.  Licensor may include in the Annual License Fees annual invoice any other charges then due and payable to Licensor from Licensee under this Agreement.  

ARTICLE 14:
POLE ATTACHMENT BOND AND LIEN

14.1
Pole Attachment Bond.  Licensee will provide to Licensor a bond guaranteeing Licensee’s performance of its obligations under this Agreement in the form attached to this Agreement as Exhibit D (“Pole Attachment Bond”).  The amount of the Pole Attachment Bond will be $ 500.00 or five times the cumulative amount of the Annual License Fee as set forth herein, whichever is greater.    The Pole Attachment Bond must be provided upon the Effective Date of this Agreement.  Licensor may, in its sole discretion, change the Pole Attachment Bond requirements from time to time upon at least 30 days prior notice to Licensee.  The amount of the Pole Attachment Bond will not operate as a limitation upon any of Licensee’s obligations under this Agreement.
14.2
Lien.     By entering into this Agreement, Licensee grants to Licensor a lien on any Licensee Equipment that is allowed under this Agreement to be and is so removed from Licensor Facilities by Licensor, subordinate only to any purchase money or financing lien.  This lien includes the power of public or private sale to cover any amounts due to Licensor under this Agreement.  This lien does not prevent Licensor from pursuing any other rights or remedies to which Licensor may be entitled at law, in equity or under the terms of this Agreement.

ARTICLE 15:
RECORDS AND AUDIT

15.1
Maintenance of Records.  Licensee must compile and maintain current and accurate records consisting of the number of Attachments, the type and size of Licensee Equipment attached, when each Attachment was made, the location of each Attachment and all Licensor-approved Applications.  Licensee will, at its sole expense and within 14 days after receipt of a request from Licensor, deliver to Licensor complete, accurate, current and legible copies of all such records.  Licensee’ obligations under this Section 15.1 will survive for a period of 10 years from the expiration or termination of this Agreement.

15.2
Audit.
Annually during the Term, Licensor may, in Licensor’s sole discretion, conduct any test, inspection, investigation, inventory, audit or similar undertaking in order to gather information regarding Attachments and Licensor Facilities (collectively, “Audit”).  Licensor may, but is not required to, give advance notice to Licensee of its intent to conduct an Audit.  An Audit may include the following matters:  (a) checking the physical condition of Licensor Facilities or Licensee Equipment (and, in Licensor’s sole discretion, the equipment of Existing Attachers); (b)  checking for Unauthorized Attachments and Noncompliant Attachments of Licensee (and, in Licensor’s sole discretion,  those of Existing Attachers); or (c)  checking the number of Attachments, when an Attachment was made, the type and size of Licensee Equipment attached and the location of Attachments (and, in Licensor’s sole discretion,  those of Existing Attachers).  Licensee will reimburse Licensor for one-half of Licensor’s total Audit Cost if the Audit not does include any Existing Attachers matters, or for one-third of Licensor’s total Audit Cost if the Audit includes any Existing Attachers matters.  However, if the Audit shows either that the actual number of Attachments exceeds the number of Licensor-approved Attachments by more than 1%, or that the actual number of Noncompliant Attachments exceeds the number of Licensor-approved Attachments by more than 1%, Licensee will pay for all of Licensor’s total Audit Cost.  Licensee will reimburse Licensor for its share of the Licensor’s total Audit Cost within 30 days of the invoice date for an Audit Cost invoice.  

15.3
Records Adjustment.  If Licensor determines as a result of an Audit that the actual number of Attachments is not the same as the number reflected in Licensor’s then current records, Licensor will share those figures with Licensee, the parties’ records will be revised to reflect the actual number of Attachments and the revised records will be used by the parties for future invoicing and other matters related to those records.

ARTICLE 16:
TERM, TERMINATION AND SALE OR TRADE.
16.1
Term.  This Agreement is effective on the Effective Date.  The term of this Agreement will begin on the Effective Date and continue for a period of five (5) years from the Effective Date (“Initial Term) and  will automatically renew for five (5) successive terms of five (5) years each (each a “Renewal Term”).  Licensor or Licensee may terminate this Agreement at the end of the Initial Term or any Renewal Term by providing notice of termination at least six (6) months prior to the end of the Initial Term or relevant Renewal Term.  The use of the word “Term” in this Agreement means the Initial Term as extended by any Renewal Term.  

16.2
Licensor Facilities Sale or Trade.  If Licensor sells or trades Licensor Facilities upon which Licensee has Attachments, Licensor may terminate this Agreement in whole or in part as to those particular Licensor Facilities by giving at least 90 days prior notice of termination to Licensee,  and the License for the applicable Attachments will be and will be deemed revoked  upon such termination.   

ARTICLE 17:
DEFAULT AND REMEDIES
17.1
Licensee Default.  In addition to any Licensee Defaults specifically provided for elsewhere in this Agreement, and subject to any requirements for those same Licensee Defaults, a “Licensee Default” occurs if: (a) Licensee fails to pay a monetary obligation contained in this Agreement when due and payable, and the delinquency continues for a period of 15 days after Licensee’s receipt of notice of delinquency from Licensor;  (b) Licensee fails to perform a non-monetary obligation contained in this Agreement, and the non-performance  continues for a period of 30 days after Licensee’s receipt of notice of non-performance from Licensor,  or when the non-performance cannot reasonably be cured within the 30 day period, if  Licensee, within that 30 day period, has not  commenced with due diligence the  cure of the non-performance and thereafter fails to prosecute or complete with due diligence the  cure of the non-performance.  Licensee will not have more than 60 days from Licensee’s receipt of notice to cure non-performance of a non-monetary obligation, despite its due diligence;  (c ) any representation or warranty of Licensee in this Agreement proves untrue or incorrect; or  (d) Licensee becomes insolvent, or bankruptcy or receivership proceedings are initiated by or against Licensee.

17.2
Licensor Remedies.  If a Licensee Default occurs, Licensor will have the immediate right, in addition to any other rights and remedies to which it is entitled under this Agreement, at law or in equity, including the right to seek specific performance, to terminate this Agreement.  In the event of termination, Licensee must remove all of its Attachments in accordance with Article 10.  Licensor’s termination of this Agreement does not release Licensee from any liability which exists at the time of termination or which may accrue after termination. If the Licensee Default falls under Section 17.1(a), Licensor may assess as a late fee interest at the highest interest rate allowed by Applicable Law against any outstanding amount from the due date of that amount until the date of payment. 

17.3
Licensor Default.  A “Licensor Default” occurs if: (a) Licensor fails to pay a monetary obligation contained in this Agreement when due and payable, and the delinquency continues for a period of 15 days after Licensor’s receipt of notice of delinquency from Licensee;  and  (b) Licensor fails to perform a non-monetary obligation contained in this Agreement, and the non-performance  continues for a period of 30 days after Licensor’s receipt of notice of the non-performance from Licensee,  or where the default cannot reasonably be cured within the 30-day period, if  Licensor, within that 30 day period, has not commenced with due diligence the  cure of the non-performance and thereafter fails or neglects to prosecute or complete with due diligence the  cure of the non-performance.  Licensor will not have more than 60 days from Licensor’s receipt of written notice to cure non-performance of a non-monetary obligation, despite its due diligence.    

17.4
Licensee Remedies.  If a Licensor Default occurs, Licensee may resort to any rights and remedies to which it is entitled under this Agreement, at law or in equity, including the right to seek specific performance

17.5
Remedies Cumulative.  All remedies described in this Agreement are cumulative and are not exclusive of other remedies to which a party may be entitled under this Agreement, at law or in equity.  Use of one or more remedies does not bar the use of any other remedy.

ARTICLE 18:
RISK OF LOSS, INDEMNITY AND INSURANCE
18.1
Risk of Loss.  .  Licensee assumes all risk and responsibility for all loss and expense whatsoever incurred by Licensor, Joint Owners or Existing Attachers resulting from damages to Licensor Facilities or the associated equipment of Licensor, Joint Owners or Existing Attachers, or the premises surrounding any Licensor Facilities, caused by Licensee’s use of Licensor Facilities or otherwise arising in connection with the exercise of the rights of Licensees under this Agreement.  .  Licensee must immediately report to Licensor the occurrence of any damage or loss 
18.2
Indemnification.  The indemnification, hold harmless and defense obligations set forth below in Sections 18.2.1 and 18.2.2: (a) are in addition to any other such obligations set forth elsewhere in this Agreement; and (b) will survive the expiration or termination of this Agreement, or the revocation of any applicable License  

18.2.1
Licensee Indemnification
18.2.1.1   Licensee will indemnify, hold harmless and defend each Licensor Indemnitee from and against any and all Damages arising out of a claim by a third party against a Licensor Indemnitee for: (a) injury to persons (including libel, slander or death) arising from or related to the act or omission of Licensee or it agents;  (b) loss of or damage to tangible or intangible property arising from or related to the act or omission of Licensee or its agents; (c) violations of any Applicable Law by Licensee or its agents; or (d) arising from or related to the payment of compensation, employment taxes and benefits in connection with work performed on Licensor Facilities by Licensee or its agents.  The indemnification, hold harmless and defense obligations under this Section 18.2.1.1 do not apply to Damages resulting from the negligent act or omission or intentional misconduct of Licensor or its agents, or the violation of any Applicable Law by Licensor or its agents.

18.2.1.2    Licensee will indemnify, hold harmless and defend each Licensor Indemnitee from and against any Damages arising from or related to the erection, construction, placement, Modification, Rearrangement, Transfer, maintenance, operation, authorized or unauthorized presence, use or removal of Licensee Equipment, or by its proximity to the facilities of all Existing Attachers, or by any act or omission of Licensee or its agents in the vicinity of Licensor Facilities.  This includes any taxes, special charges by others, claims and demands for Damages for copyright or patent infringement, for libel and slander, for unauthorized use of television or radio broadcast programs and other program material.


18.2.2
Licensor Indemnification.

18.2.2.1   Licensor will indemnify, hold harmless and defend Licensee and its parent, subsidiaries, affiliates and their respective directors, officers, employees and agents (Licensee and the foregoing, each a “Licensee Indemnitee)  from and against any and all Damages arising out of a claim by a third party against a Licensee Indemnitee for: (a) injury to persons (including libel, slander or death) arising from or related to the act or omission of Licensor or it agents;  (b) loss of or damage to tangible or intangible property arising from or related to the act or omission of Licensor or its agents; (c) violations of any Applicable Law by Licensor or its agents; or (d) arising from or related to the payment of compensation, employment taxes and benefits in connection with work performed on Licensor Facilities by Licensor or its agents.   The indemnification, hold harmless and defense obligations under this Section 18.2.2.1 do not apply to Damages resulting from the negligent act or omission or intentional misconduct of Licensee or its agents, or the violation of any Applicable Law by Licensee or its agents.
18.2.2.2    Licensor will indemnify, hold harmless and defend each Licensee Indemnitee from and against any Damages arising from or related to Licensor’s erection, construction, placement, maintenance, operation, use, work on or removal of Licensor Facilities, or by any act or omission of Licensor or its agents in the vicinity of Licensee Attachments and Licensee Equipment.  

18.3
Claims Notification.  When a party becomes aware of a claim, demand or suit that is subject to the provisions of Sections 18.2.1 and 18.2.2 , or any other claim, demand or suit related to indemnity, duty to defend or hold harmless provisions stated elsewhere in this Agreement (each a “Claim”), the party to be indemnified, defended or held harmless (“Indemnified Party”) must promptly give notice of the Claim to the other party (“Indemnifying Party”), accompanied by a copy of any written documentation regarding the matter, including copies of accident reports, petitions, summons, complaints and statements. The Indemnifying Party will defend such Claim with its own counsel and at its own expense, and has the right to control the settlement or defense, except that the Indemnifying Party will not enter into any settlement that imposes any liability or obligation on the Indemnified Party without the Indemnified Party’s prior consent, which consent will not be unreasonably withheld, conditioned or delayed.  The parties will reasonably cooperate in the settlement or defense of any such Claim, and to the extent legally possible, give each other full access to all relevant information.  The Indemnified Party’s own counsel may, at the Indemnified Party’s own cost and expense, participate with the Indemnifying Party and its counsel in the defense or settlement of any such Claim.

18.4
Damages Limitation.  Neither party is liable to the other for any indirect, special, consequential, punitive or exemplary damages, such as damages for loss of anticipated profits or revenue or other economic loss, for any claim or cause of action arising out of or related to this Agreement, whether arising in contract, tort or otherwise, except for claims for which a party has an obligation of indemnity under this Agreement, or arising from any grossly negligent, willful or fraudulent act or omission.


18.5
Licensee-Required Insurance Policies and Minimum Coverage Limits.  

18.5.1
Throughout the Term, Licensee must obtain and maintain insurance coverage with financially reputable insurance companies having an A.M. Best’s rating of A-VII or better and that are licensed to do business in all areas in the State of _______ where Licensor is the ILEC or in all areas where Licensee or its agents make Attachments under this Agreement. Such insurance must be in the following types and amounts of coverage: (a) Workers’ Compensation or Industrial Insurance (including Occupational Diseases) in accordance with any relevant statutory requirements; (b) Employer’s Liability with a limit of not less than $1,000,000.00 per occurrence; (c) Commercial General Liability with combined single limit per occurrence of not less than $1,000,000.00 and annual aggregate of not less than $2,000,000.00, covering personal injury, bodily injury, sickness or death, and loss or property damage, and including products/completed operations, contractual liability, broad form property damage, independent contractors coverage and explosion, collapse and underground (X, C, U) coverage; (d) Comprehensive Automobile Liability (including all owned, non-owned and hired vehicles) with combined single limit per occurrence of not less than $1,000,000.00, covering personal injury, bodily injury, sickness or death, and loss or property damage; and (e)  Excess/Umbrella Liability Insurance with a limit of not less than $5,000,000 and $5,000,000 annual aggregate per occurrence.  All insurance policies set forth in this Section 18.5.1 must be written on an occurrence from basis.  The insurance coverage Licensee is required to obtain and maintain under this Agreement will be primary and not contributory to insurance which Licensor may maintain, which is for Licensor’s sole protection. 

18.5.2
Licensee’s compliance with its obligations under this Article 18 will not relieve Licensor of any liability under this Agreement or in any way modify Licensee’s obligations under this Agreement to indemnify, defend and hold Licensor harmless.  

18.5.3
On the Effective Date, Licensee must furnish to Licensor a certificate of insurance certifying to the existence of each policy, coverage and endorsement that Licensee is required to obtain and maintain under this Agreement, and that the same are in full force and effect (“Certificate of Insurance”).  
Except for workers’ compensation insurance, any Certificate of Insurance will provide:  (a) that Licensor, its affiliates, subsidiaries and parent, as well as the officers, directors, employees and agents of all such entities. are named as additional insureds under each policy and that its underwriters waive subrogation against Licensor; (b) that written notice of cancellation of or a material change or exclusions in the policy to which the Certificate of Insurance relates will be given to Licensor in accordance with the policy provisions; and (c) a certification that underground hazard overage (commonly referred to as “U” coverage) is part of the coverage. At any time during the Term, Licensee will supply a Certificate of Insurance or a certified copy of any insurance policy Licensee is required to carry under this Agreement within 7 days of Licensee’s receipt of a request from Licensor for the same.  
18.5.4
Licensor may, at its discretion and upon prior notice to Licensee, require at any time during the Term additional coverage and insurance limits greater than those required in Section 18.5.1.  Licensee’s liability to Licensor is not limited to the insurance coverage certified or required to be carried under Section 18.5.1

ARTICLE 19:
DISCLAIMER OF WARRANTIES
19.1
Disclaimer of Warranties.  LICENSEE ACKNOWLEDGES THAT LICENSOR (OR ANYONE ON LICENSOR’S BEHALF)  HAS NOT MADE, DOES NOT MAKE AND SPECIFICALLY NEGATES AND DISCLAIMS ANY REPRESENTATIONS, WARRANTIES, PROMISES, COVENANTS, AGREEMENTS OR GUARANTIES OF ANY KIND OR CHARACTER WHATSOEVER, WHETHER EXPRESS OR IMPLIED, ORAL OR WRITTEN, PAST, PRESENT OR FUTURE, OF, AS, TO, CONCERNING OR WITH RESPECT TO: (a) THE VALUE, NATURE, QUALITY, PHYSICAL OR OTHER CONDITION OF LICENSOR FACILITIES; (b) THE SUITABILITY OF LICENSOR FACILITIES FOR ANY ACTIVITIES AND USES WHICH LICENSEE MAY OR PLANS TO CONDUCT ON LICENSOR FACILITIES; (c) THE COMPLIANCE OF OR BY LICENSOR FACILITIES OR THEIR OPERATION WITH ANY LAWS, RULES, ORDINANCES, APPLICABLE LAW, ORDERS, DECISIONS OR REGULATIONS OF ANY APPLICABLE GOVERNMENTAL AUTHORITY OR BODY; (d) THE HABITABILITY, MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OF LICENSOR FACILITIES; (e) THE MANNER OR QUALITY OF THE CONSTRUCTION OR MATERIALS INCORPORATED INTO LICENSOR FACILITIES; (f) THE MANNER, QUALITY, STATE OF REPAIR OR LACK OF REPAIR OF LICENSOR FACILITIES; (g) THE SAFETY OF LICENSOR FACILITIES OR THE PREMISES SURROUNDING LICENSOR FACILITIES; OR (h)  ANY OTHER MATTER WITH RESPECT TO LICENSOR FACILITIES AND, SPECIFICALLY, THAT LICENSOR HAS NOT MADE, DOES NOT MAKE AND SPECIFICALLY DISCLAIMS ANY REPRESENTATIONS REGARDING COMPLIANCE WITH ANY ENVIRONMENTAL, PROTECTION, POLLUTION, LAND USE, ZONING, DEVELOPMENT OR  IMPACT LAWS, RULES, REGULATIONS, ORDERS, DECISIONS OR REQUIREMENTS.

ARTICLE 20:
MISCELLANEOUS
20.1
Assignment and Sublicense.  Licensee may assign, sublicense or transfer its rights under this Agreement in whole or in part only with the prior consent of Licensor, which consent will be at Licensor’s sole discretion.   

20.2
Applicable Law, Forum Selection, Waiver of Jury Trial and Dispute Resolution.
20.2.1
This Agreement is governed by and construed in accordance with the Act and the FCC’s Rules and Regulations promulgated under the Act, and where applicable, in accordance with the law of the State of Colorado (without regard to its conflict of laws principles) and all other applicable laws, ordinances, requirements, codes, orders, decisions, rules and regulations of applicable state, municipal, county, federal or other governmental authorities (collectively, “Applicable Law”).  In the event of an amendment to any Applicable Law, any effective legislative or regulatory action, or judicial order, rule, regulation, award or other legal action purporting to apply the provisions of any Applicable Law to the parties, or in which the FCC or, if applicable, the appropriate state public service commission, public utilities commission, administrative body or court, makes a determination during the Term that revises, modifies or reverses Applicable Law that affects this Agreement,  Licensor may, by providing notice to Licensee, require that the affected provisions of this Agreement be renegotiated in good faith.  This Agreement will then be amended accordingly to reflect the changes to Applicable Law. Notwithstanding the foregoing in this Section 20.2.1, if the change to Applicable Law requires an adjustment to the Annual License Fee, the adjustment will be subject to the process for fee adjustments set forth in Section 13.3.
20.2.2
Notwithstanding anything else to the contrary set forth in this Agreement, any court proceeding brought by either party against the other under this Agreement or otherwise must be brought, as appropriate, in the United States District Court located in Colorado, or in the absence of federal jurisdiction, in a state court of competent jurisdiction located in the Denver, CO metropolitan area.  Each party agrees to personal jurisdiction in either court.
20.2.3
The parties irrevocably and unconditionally waive their right to a jury trial in any court action arising among the parties, whether arising under this Agreement or otherwise, and whether made by claim, counter-claim, third party claim or otherwise. The parties irrevocably and unconditionally waive the right to act as lead plaintiff or class representative, or to act in any representative capacity, for any class action, collective action or other type of representative action, whether arising under this Agreement or otherwise.  The waivers contained in this Section 20.2.3 are binding on the parties and their successors and assigns, and will survive the expiration or termination of this Agreement.
20.2.4
If for any reason the jury trial waiver set forth in Section 20.2.3 is held to be unenforceable, the parties will enter into binding arbitration for any dispute arising out of this Agreement or any claim arising under any Applicable Law, and will do so under the applicable commercial rules of the CPR Institute for Dispute Resolution and 9 U.S.C. § 1, et. seq.  Any arbitration will be held in the Denver, CO metropolitan area and be subject to the laws of the State of Colorado.  Discovery in the arbitration will be governed by the local rules applicable in the United States District Court for Colorado.
20.3
No Third Party Beneficiaries.  This Agreement is for the benefit of the parties and not for any other person or entity, including Joint Owners or Existing Attachers. This Agreement does not provide any other person or entity with any obligation, remedy, claim, liability, reimbursement or right of action.  

20.4
Waiver.  No term or condition of this Agreement will be deemed to have been waived by a party unless the waiver is made in writing and is signed by the party against whom the waiver is claimed.  No waiver of default or breach of this Agreement or consent to the default or breach will be deemed to have been waived or consented to unless the waiver or consent is made in writing and signed by the party against whom the waiver or consent is claimed.  The waiver of or consent to a breach or default of this Agreement  will not be deemed to be a waiver of or consent to any other breach or default of this Agreement, or to or any subsequent breach or default of the same term, or condition of this Agreement. No course of dealing or conduct or failure of a party to strictly enforce any term, right or condition of this Agreement constitutes a general waiver or relinquishment of the term, right or condition.  

20.5
Survival of Obligations.  The parties’ respective indemnification, hold harmless and defense obligations set forth in this Agreement will survive the expiration or termination of this Agreement or the revocation of any applicable License, whether or not it was specifically stated elsewhere in this Agreement that these obligations would survive.

20.6
Force Majeure.  If either party is delayed from performing an obligation because of strikes, lockouts, labor troubles, the inability to procure materials, power failure, restrictive governmental laws or regulations, riots, insurrection, storms, hurricanes, earthquakes or other natural disasters, war or other reason which is not the fault of or is beyond the reasonable control of the party delayed, then performance of the obligation will be excused for the period of the delay.  However, the foregoing in this Section 20.6 will neither relieve Licensee from the obligation to make monetary payments to Licensor nor apply to delays resulting from the inability of Licensee to obtain financing, or to proceed with its obligations under this Agreement because of a lack of funds. 


20.7
Tree Trimming and Clearing.  Unless otherwise governed by Applicable Law, Licensor will, in its sole discretion, determine from time to time if, solely by reason of Licensee’s Attachments, tree trimming or other clearing in any Right-of-Way or land is necessary, including upon initial Attachment.  Provided the grantor of the Right-of-Way or owner of the land gives permission, tree trimming and clearing will be performed by contractors under Licensor’s direction.  Licensee will reimburse Licensor for the Cost of trimming and clearing within 30 days of the invoice date for an invoice from Licensor for the Cost.  Tree trimming and clearing needed, in Licensor’s sole discretion, solely as a result of adverse weather conditions such as wind, snow or ice storms may be performed by Licensor or its agents, and Licensee will pay, along with any other allowed users of the Licensor Facility, its pro rata share of the Cost for the trimming and clearing within 30 days of the invoice date for an invoice for the Cost.   
20.8
Taxes.  Any federal, state or local excise, license, sales, use or other taxes or tax-like charges (excluding any taxes levied on income) resulting from the performance of this Agreement (collectively, “Taxes”) are borne by the party upon which Applicable Law imposes the payment obligation, even if the obligation to collect and remit the Taxes is placed upon the other party.  Taxes must be shown as separate items on applicable invoices.  The party obligated to collect and remit Taxes will do so unless the other party provides evidence of exemption.  The party obligated to pay Taxes may contest the Taxes in good faith at its own expense, and is entitled to the benefit of any refund or recovery.  This provision does not permit a party to allow a lien to be placed on an asset of the other party by reason of a tax contest.  The party obligated to collect and remit Taxes will cooperate in any tax contest by the other party by, to the extent legally possible, providing records or other information reasonably necessary to pursue the contest.

20.9
Amendment and Modification.  No provision of this Agreement is deemed amended or modified unless amended or modified in a writing dated and signed by both parties.

20.10
Severability.  If any part of this Agreement becomes or is held to be invalid for any reason, the determination will affect only the invalid portion of this Agreement.  In all other respects this Agreement will stand and remain in full force and effect as if the invalid provision had not been a part of this Agreement.

20.11
Headings Not Controlling and Construction. The headings and numbering of the Articles and Sections in this Agreement are for convenience only and do not define or limit any of the terms or affect the meaning or interpretation of this Agreement.  Neither party will be deemed the author of this Agreement and therefore, no presumption exists requiring that an ambiguity contained in this Agreement be construed against either party.  

20.12
Entire Agreement.  This Agreement constitutes the parties’ entire agreement and understanding concerning its subject matter,  and supersedes all prior oral or written agreements (including those written agreements listed on Exhibit E ("Prior Written Agreements") attached to this Agreement, representations, statements, negotiations, understandings, proposals and undertakings with respect to the subject matter of this Agreement.  This Agreement consists of the body of this Agreement and the following exhibits, each of which is attached to and incorporated by reference into this Agreement:
Exhibit A – Notice of Proposed Work Form B

Exhibit B – Grounding Specifications

Exhibit C – Abandonment Notice

Exhibit D – Pole Attachment Bond

Exhibit E – Prior Written Agreements



Licensor may update an exhibit from time to time during the Term, and will give Licensee 30 days prior notice of an update.  Unless specified otherwise in an exhibit, capitalized terms used in an exhibit have the same meanings the capitalized terms have in the body of this Agreement.

20.13
Confidentiality.  This Agreement and its substance, any information given to a party under this Agreement, any information  generated as a result of a party exercising its rights under this Agreement and the substance, terms and conditions of this Agreement will not be disclosed by either party to any person or entity, except: (a) to a party’s legal counsel involved with this Agreement; (b ) to those responsible for fulfilling a party’s respective obligations under this Agreement; and (c) as disclosure may be required by Applicable Law.  The parties will not make any public announcement or statement concerning this Agreement or its substance, terms and conditions, unless the parties agree in writing on the form and substance of the public announcement or statement. 

20.14
Counterparts, Facsimile and Electronic Mail Signatures.  This Agreement may be signed in several counterparts, each of which will be fully effective as an original and all of which together will constitute one and the same instrument.  Signatures to this Agreement transmitted by facsimile or electronic mail will be deemed the equivalent of delivery of an original signature, provided that the party delivering its signature by facsimile or electronic mail promptly thereafter delivers this Agreement with the original signature to the other party.

“LICENSOR”




“LICENSEE”

[INSERT PROPER CENTURYLINK ENTITY]
[INSERT PROPER LICENSEE ENTITY]

By: ______________________________
By: _______________________________

Name: ____________________________
Name: _____________________________

Title: _____________________________
Title: ______________________________

Date: _____________________________
Date: ______________________________
EXHIBIT A
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/pole

Desire to relocate pole(s)

 

Other:

1

 

Date:



Page 1 of 



ROUTED TO (CenturyLink):



ROUTED TO (Foreign Vendor--insert name of vendor contact):

NAME of person routing this form:

 

CenturyLink

Balance

Added / 

Removed:

New Balance:

 

 

Date:

Phone #:





 

Company:







Permission Granted

By:

Perpetual Inventory



Desire to purchase pole(s) at $



OTHER ACTIONS:



Comments:

 

Ground existing pedestal

Require poles and anchor



LATITUDE/LONGITUDE - USE GPS COORDINATES, WITH 4 DIGITS TO RIGHT OF DECIMAL





Add

Existing 

Attachment



Foreign Pole No.

 

 



LIST ALL POLES - USE THE ATTACHMENT IF MORE SPACE IS NEEDED.

County/Parish:

Pole Location (exchg):

Reason for Add/Remove:

 

TOTAL ADDED:

0

TOTAL REMOVED:





Owner of Pole:

Job Order # ("E."):

 

Let this form serve to notify of all actions affecting CenturyLink or foreign vendor facilities:

Application # (If applicable):

 



 

Contacting Company:

 

NOTICE OF PROPOSED WORK FORM B

 







CenturyLink Pole 

No.

 

Sketch - 

use this area for providing a sketch of the jobsite:

See Attached for Detail

 

By:

Title:

 

Date:





B-FORM ROUTING:  

 

ADDRESS of person routing this form:



Job Address (Street or 

Highway, City/Town, State):

 

Longitude

Require pole replacement

Remove



Latitude









Last Attachment





 

 

 







**MISSOURI REGION ONLY**
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NOTICE OF PROPOSED WORK FORM-B (Attachment)



Application No:





Owner of Pole:



Job Order # ("E."):

Contacting Company:



Date:

Pole Loc. (exchg):

 

County/Parish:

LATITUDE/LONGITUDE - USE GPS COORDINATES WITH 4 DIGITS TO RIGHT OF DECIMAL

Latitude

Longitude

Add

Remove

Existing 

Attchmnt 

Last Attchmnt

Foreign Pole No.

CenturyLink Pole 

No.
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EXHIBIT B
GROUNDING SPECIFICATIONS
1. BOND / GROUND WIRE INSTALLATION GUIDLINES 
Routing

Installation of grounding and bonding wires must follow specific guidelines in order to provide and maintain low resistance, low impedance paths for electrical current to flow. Improper placement may cause surge currents to seek alternate ground sources and will not provide adequate electrical paths to properly protect technicians and or equipment from damage. 

In addition to the various grounding and bonding applications outlined within this document, installations of wires in all situations must not contain:  

· Sharp bends 

· Sweeping bends of 45 degrees or less recommended

· Splicing not recommended

· Exothermically welded or other type permanent splices only

· Pass through metallic pipes

· All ground connections point towards earth

Connections

· CenturyLink approved grounding hardware for aerial / buried applications

· Flip-Tap on galvanized messenger to connect AWG #6 copper
· CATV/CLEC messenger strand must be bonded to the Telephone Messenger Strand on the same supporting structure (Telephone pole)

· Telephone, CATV and CLEC messenger strand must be common bonded to the MGNV on electric utility poles. These connections should be separate connections which serve as the common bond link between messenger strands on the same supporting structure (pole)
Sizing / Type

Each grounding / bonding situation requires different size / type of approved wire to be used. These various applications, and the appropriate wire to be utilized, are American Wire Gauge (AWG) including:

· #6 Solid Bare Copper

· #6 Solid Insulated Copper

2. AERIAL CABLE / PLANT PROTECTION and JOINT FACILITY BONDING
Effective Grounds
All exposed plant must be effectively grounded utilizing CenturyLink approved ground rods for the following reasons:

· Reduce shock hazards to technicians 
· Reduce electrical damage to telephone plant and Third Party Equipment

· Provide rapid de-energizing of power lines contacting Telephone or Third Party plant

· Provide a path to ground for lightning

NOTE: Down guys and anchor rods are not considered grounds and will not be used as such in the CenturyLink plant protection scheme.

Grounding and Bonding Applications
Aerial strands (messenger) shall be continuous, bonded together and grounded at a minimum of 1,350 foot intervals so that no point is more than 1,350 feet from an effective ground source. The 1350 foot rule is the minimum grounding requirements, applicable on all aerial cable leads that are in a continuous run without laterals, risers, primary power crossings, MGNV or protected terminals. Additional grounds must be installed at:

· Laterals

· Risers (including aerial inserts in buried facilities)

· Primary power crossings 

· Protected terminals

· First and last pole of an aerial lead, regardless of lead length

· At all aerial, buried or underground building entrance cable locations

· Repeater / Doubler/Power Supply locations

· Intervals exceeding 1000 feet without an MGNV

Ground and Bonding Material / Requirements

Use only AWG #6 bare solid copper ground wire for connecting aerial strand (messenger) to a ground electrode.  Each ground electrode shall consist of a driven 5/8 inch diameter 8 foot copper clad ground rod(s) driven approximately 12 inches away from the pole and approximately 4 inches below ground grade in undisturbed earth. 
NOTE: Ground rods installed at pole line locations need not be measured as noted below in excerpts from the 2007 National Electrical Safety Code NESC and RUS Bulletin 1751F-815:

NESC Rule 94B – Driven rods shall be not less that 8 feet in length: Longer or multiple rods may be used to reduce ground resistance

NESC Rule 96C – No specific resistance readings need be taken at individual electrodes due to distributed cable route multiple ground locations.

RUS Section 11.1 – Low impedance to ground is achieved by multiple ground locations

NOTE: Ground electrodes (rods) and their resistance MUST be correctly measured at CO and Remote Electronic Sites!
NOTE: Prior to driving a ground rod as outlined above, a request for locate of all facilities must be made and completed in the area where the rod(s) is to be driven to prevent damage to water, gas, drain or sewer facilities.
NOTE: When connecting the AWG #6 solid copper wires to the strand (messenger), only use the “Tap Clamp – Flip On” type clamp. This clamp in designed to eliminate corrosion caused by contact of two dissimilar metals (copper to galvanize). This clamp is available in CART.

NOTE: All Third Party messenger strands must be common bonded to the Licensor messenger strand and/or vertical ground wire at all of the locations mentioned in this document to ensure the same potential exists on all aerial joint use pole structures.
MGNV Bonding and Grounding

Telephone and Third Party facilities must be bonded / grounded to the power company Multi Grounded Neutral Vertical (MGNV) wire where present on all joint use facilities. The MGNV is considered an effective ground and a separate Telephone ground rod is not to be installed at these locations. 
NOTE: THIS APPLIES TO AERIAL CABLE FACILITIES ONLY. The use of an MGNV is allowed in aerial plant due to the strand (messenger) in aerial cable being exceptionally strong and continuous. It is the main surge / current carrying component of an aerial lead and use of the MGNV duplicates the protection and grounding effects of the power company neutral and associated earth grounds.

NOTE: DO NOT remove or cut the Power Company “U” guard or covering on the MGNV wire when making a connection!

Joint Use Poles
The proper selection of ground locations on joint use pole lines with electrical power must result in a distance of no more than 1,350 feet between any portion of exposed cable plant and the nearest ground. Additional grounds must be placed if an MGNV is not present at: 

· All Telephone or power company lateral / riser poles.

· First and last pole of an aerial lead, regardless of lead length

· Junction point between solely-owned and joint aerial plant.

· Joint pole at which a cable continues buried or underground.

· At all building entrance cable locations

· Intervals exceeding 1350 feet without an MGNV

NOTE: Bond connections to the MGNV/MGN from the Telephone or Third Party facility should always point towards earth/ground rod, not up towards the power company neutral.
EXHIBIT C
ABANDONMENT NOTICE

Section 1 (to be completed by Licensor):

Licensor gives notice to Licensee that it intends to abandon the Poles at the locations as shown on the map attached to this Abandonment Notice (collectively, “Abandoned Poles”).

	Licensor
	


	Date
	


Section 2 (to be completed by Licensee):

Licensee elects to purchase the Abandoned Poles for the Purchase Price as set forth in the Bill of Sale.

	Licensee
	

	
	

	By
	

	
	

	Date
	


Section 3 (to be completed by both Licensor and Licensor):

Both parties are to complete, sign and date the Bill of Sale.

BILL OF SALE
This Bill of Sale is entered into as of the “Effective Date” (as defined in Section 8) by and between ______________, a ___________ (“Licensor”), and ___________, a ___________ (“Licensee”).

BACKGROUND:


A.
Licensor and Licensee entered into that certain Pole License Agreement dated ______________, (“Agreement”), whereby Licensee could purchase Licensor’s abandoned poles under certain circumstances.

B.
Licensee desires to purchase from Licensor the poles listed and described in Exhibit A attached to this Bill of Sale and incorporated by reference into this Bill of Sale (collectively, “Abandoned Poles”) for the price of $__________________ (“Purchase Price”).

C.
Licensor desires to assign, transfer, sell and otherwise convey to Licensee all of the Abandoned Poles in exchange for the Purchase Price.

For good and valuable consideration, the receipt and sufficiency of which are acknowledged by Licensor and Licensee, Licensor and Licensee agree as follows:

1.
Licensor acknowledges receipt of the Purchase Price from Licensee.

2.
Pursuant to the terms and conditions of this Bill of Sale, Licensor assigns, sells, transfers, sets over, conveys and delivers to Licensee the Abandoned Poles, and Licensee accepts the Abandoned Poles.
3.
LICENSEE ACKNOWLEDGES AND AGREES THAT LICENSOR OR ANYONE ON LICENSOR’S BEHALF HAS NOT MADE, DOES NOT MAKE AND SPECIFICALLY NEGATES AND DISCLAIMS ANY REPRESENTATIONS, WARRANTIES, PROMISES, COVENANTS, AGREEMENTS OR GUARANTIES OF ANY KIND OR CHARACTER WHATSOEVER, WHETHER EXPRESS OR IMPLIED, ORAL OR WRITTEN, PAST, PRESENT OR FUTURE, OF, AS, TO, CONCERNING OR WITH RESPECT TO:  (a)  THE VALUE, NATURE, QUALITY, PHYSICAL OR ANY OTHER CONDITION OF THE ABANDONED POLES; (b)  THE SUITABILITY OF THE ABANDONED POLES FOR ANY AND ALL ACTIVITIES AND USES WHICH LICENSEE MAY OR PLANS TO CONDUCT WITH OR ON THE ABANDONED POLES;  (c ) THE COMPLIANCE OF OR BY THE ABANDONED POLES OR THEIR OPERATION WITH ANY LAWS, RULES, ORDINANCES, APPLICABLE LAW, ORDERS, DECISIONS OR REGULATIONS OF ANY APPLICABLE GOVERNMENTAL AUTHORITY OR BODY; (d)  THE HABITABILITY, MERCHANTABILITY, MARKETABILITY, PROFITABILITY OR FITNESS FOR A PARTICULAR PURPOSE OF THE ABANDONED POLES; (e) THE MANNER OR QUALITY OF THE CONSTRUCTION OR MATERIALS INCORPORATED INTO THE ABANDONED POLES;  (f) THE MANNER, QUALITY, STATE OF REPAIR OR LACK OF REPAIR OF THE ABANDONED POLES; (g) THE SAFETY OF THE ABANDONED POLES OR THE PREMISES SURROUNDING THE ABANDONED POLES; OR (h)  ANY OTHER MATTER WITH RESPECT TO THE ABANDONED POLES AND, SPECIFICALLY, THAT LICENSOR HAS NOT MADE, DOES NOT MAKE AND SPECIFICALLY DISCLAIMS ANY REPRESENTATIONS REGARDING COMPLIANCE WITH ANY ENVIRONMENTAL LAW OR PROTECTION, POLLUTION OR LAND USE, ZONING OR DEVELOPMENT OR REGIONAL IMPACT LAWS, RULES, REGULATIONS, ORDERS, DECISIONS OR REQUIREMENTS.  LICENSEE FURTHER ACKNOWLEDGES AND AGREES THAT THE SALE OF THE ABANDONED POLES IS MADE ON AN “AS IS”, “WHERE IS” AND “WITH ALL FAULTS” CONDITION AND BASIS, AND THAT LICENSEE ACCEPTS THE ABANDONED POLES IN THEIR “AS IS,” “WHERE IS” AND “WITH ALL FAULTS” CONDITION AND BASIS.  NOTWITHSTANDING ANYTHING TO THE CONTRARY SET FORTH IN THIS BILL OF SALE OR THE AGREEMENT, THE ACKNOWLEDGEMENTS, AGREEMENTS, DISCLAIMERS AND WAIVERS CONTAINED IN THIS SECTION 3 WILL SURVIVE THE EXPIRATION OR TERMINATION OF THE AGREEMENT.
4.
LICENSEE, FOR ITSELF, ITS SUCCESSORS AND ASSIGNS, WAIVES, RELEASES, ACQUITS AND FOREVER DISCHARGES LICENSOR, ITS OFFICERS, DIRECTORS, SHAREHOLDERS, EMPLOYEES, AGENTS, ATTORNEYS, AFFILIATES, PARENT COMPANIES, REPRESENTATIVES AND ANY OTHER PERSONS ACTING ON BEHALF OF LICENSOR AND THE SUCCESSORS AND ASSIGNS OF ANY OF THE PRECEDING, OF AND FROM ANY AND ALL CLAIMS, ACTIONS, CAUSES OF ACTION, DEMANDS, RIGHTS, DAMAGES, COSTS, EXPENSES OR COMPENSATION WHATSOEVER, DIRECT OR INDIRECT, KNOWN OR UNKNOWN, FORESEEN OR UNFORESEEN, WHICH LICENSEE OR ITS SUCCESSORS OR ASSIGNS NOW HAS OR WHICH MAY ARISE IN THE FUTURE ON ACCOUNT OF OR IN ANY WAY RELATED TO OR IN CONNECTION WITH ANY PAST, PRESENT OR FUTURE PHYSICAL CHARACTERISTIC OR CONDITION OF THE ABANDONED POLES.  NOTWITHSTANDING ANYTHING TO THE CONTRARY SET FORTH IN THIS BILL OF SALE OR THE AGREEMENT, THE WAIVER, RELEASE AND DISCHARGE CONTAINED IN THIS SECTION 4 WILL SURVIVE THE EXPIRATION OR TERMINATION OF THE AGREEMENT.

5.
Licensor will indemnify, defend and hold harmless Licensee from and against any and all loss, liability and expense (including reasonable attorneys’ fees and court costs) arising out of any claim, assertion or demand whatsoever, of any kind or nature, asserted by any third party, arising prior to the Effective Date, to the extent resulting from an act or omission of Licensor, its agents, employees or contractors in connection with the Abandoned Poles.  Licensee will indemnify, defend and hold harmless Licensor from and against any loss, liability and expense (including reasonable attorneys’ fees and court costs) arising out of any claim, assertion or demand whatsoever, of any kind or nature, asserted by any third party, arising on or subsequent to the Effective Date, to the extent resulting from an act or omission of Licensee, its agents, employees or contractors in connection with the Abandoned Poles.

6.
On the Effective Date, Licensee  will remove any of Licensor’s ownership tags and structure numbers identifying the Abandoned Poles as being owned by Licensor,  and replace them with Licensee’s ownership tags, structure numbers and other items that clearly and conspicuously identify the Abandoned Poles as being owned by Licensee.

7.
This Bill of Sale may be signed in several counterparts, each of which will be fully effective as an original and all of which together will constitute one and the same instrument.
8.
The Effective Date of this Bill of Sale is the date that this Bill of Sale is last signed by both Licensor and Licensee  where indicated below (“Effective Date”).

Licensor:





Licensee:

______________________________

_____________________________

By: ___________________________

By: __________________________

Name: ________________________

Name: ________________________

Title: __________________________

Title: _________________________

Date: __________________________

Date: _________________________

EXHIBIT A TO BILL OF SALE

ABANDONED POLES

EXHIBIT D
POLE ATTACHMENT BOND

POLE ATTACHMENT BOND

Bond No. _____________
KNOW ALL MEN BY THESE PRESENTS, that we, Principal Name, as Principal, and Surety Company Name, a corporation duly organized under the laws of the State of _________, as Surety, are held and firmly bound unto 





d/b/a CenturyLink as Obligee, in the sum of ___________________________ Dollars, ($00) lawful money of the United States of America, to be paid to said Obligee, its successors and assigns, jointly and severally, firmly by these presents.

WHEREAS, the above bound Principal has entered into a written agreement with the said Obligee for the use of its poles in connection with the furnishing of ___________________________. The above mentioned agreement sets forth the terms and conditions which govern the use of such poles and said agreement is hereby specifically referred to and made part of this bond, with like force and effect as if herein at length set forth.

NOW, THEREFORE, THE CONDITION OF THE ABOVE OBLIGATION IS SUCH, that if the above named Principal, its successors or assigns, does and shall well and truly observe, perform, fulfill and keep its obligations as set forth in the above mentioned agreement, for which a bond must be posted, then the above obligation to be void; otherwise to remain in full force and effect.

The bond is subject, however, to the following express conditions:

FIRST: That in the event of a default on the part of the Principal, its successors or assigns, a written statement of such default with full details thereof shall be given to Surety promptly, and in any event, within 30 days after the Obligee shall learn of such default, such notice to be delivered personally or by registered mail to Surety at its Home Office at Hartford, Connecticut.

SECOND: That no claim, suit or action under this bond by reason of any such default shall be brought against Surety unless asserted or commenced within 12 months after the effective date of any termination or cancellation of this bond.

THIRD: That this bond may be terminated or cancelled by Surety by 30 days prior notice in writing from

Surety to Principal and to Obligee. Such termination or cancellation shall not affect any liability incurred or accrued under this bond prior to the effective date of such termination or cancellation. The liability of the Surety shall be limited to the amount set forth and is not cumulative.

FOURTH: That no right of action shall accrue under this bond to or for the use of any person other than the Obligee, its successors and assigns.

IN WITNESS WHEREOF, the above bound Principal and the above Surety have hereunto set their hands and seals, on the _____ day of ______________________.  This bond is to be effective the ____ day of __________________.







Principal

By:











Principal







Surety Company

By:









XXXXXXXXXX, Attorney‑in‑Fact  
EXHIBIT E
PRIOR WRITTEN AGREEMENTS
PAGE  

